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RESPONSIBLY AND PROFESSIONALLY INVIG- 
ORATING DEVELOPMENT (RAPID) ACT OF 
2012 


WEDNESDAY, APRIL 25, 2012 

House of Representatives, 

Subcommittee on Courts, 

Commercial and Administrative Law, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 12:10 p.m., in room 
2141, Rayburn House Office Building, the Honorable Dennis A. 
Ross (acting Chairman of the Subcommittee) presiding. 

Present: Representatives Ross, Cohen, and Polis. 

Staff Present: (Majority) Daniel Flores, Subcommittee Chief 
Counsel; John Hilton, Counsel; Travis Norton, Counsel; Omar 
Raschid, Professional Staff Member; Ashley Lewis, Clerk; (Minor- 
ity) James Park, Subcommittee Chief Counsel; Susan Jensen- 
Lachmann, Counsel; and Rosalind Jackson, Professional Staff 
Member. 

Mr. Ross. Good afternoon. I now call the Subcommittee on 
Courts, Commercial and Administrative Law to order. Just to give 
you a quick preface, I am going to go into my opening statement 
and introduce the panel. We are still waiting for one more Member. 
So I appreciate your indulgence and respect your schedules as well. 
Hopefully we will be ready for your testimony very shortly. 

With that, I will begin with my opening statement. Our economic 
recovery has been weak, to say the least. The unemployment rate 
hasn’t been below 8 percent since January 2009, despite the Presi- 
dent’s assurance that it wouldn’t rise above 8 percent if Congress 
would pass the $787 billion spending package. More than just los- 
ing a paycheck, millions of Americans have lost the dignity that 
comes from earning a living and supporting a family. No govern- 
ment benefit can compensate a person for that. Americans are 
ready to go to work. 

More than any other question, what I consistently hear from my 
constituency is, “Where are the jobs?” The jobs are here, as our wit- 
nesses today will explain. A study of proposed projects in just one 
sector of the economy — the energy sector — found that if a modest 
number of these projects were allowed to go forward and break 
ground, the direct and indirect economic benefits would be tremen- 
dous: literally, hundreds of thousands of jobs and billions of dollars 
annually. 


( 1 ) 
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Another of our witnesses describes the transportation project in 
Orange County, California, that has been under review for 15 
years. If approved, it would create 13,600 jobs in Orange County 
and another 3,800 statewide. Imagine, waiting 15 years to build a 
16-mile highway in one of the most congested traffic areas of the 
country. And that road is still not built. If the workers are here 
and the jobs are here, then what is keeping the American workers 
idle? An outdated, burdensome Federal permitting process that has 
become more focused on analysis and process for its own sake than 
on making decisions in a reasonable period of time. 

The National Environmental Policy Act of 1969 serves important 
goals which should be preserved. Federal agencies ought to know 
how their actions affect the environment and this decision-making 
process should be transparent to the public. But today’s opaque, 
unpredictable, nearly interminable environmental review process 
does not even remotely resemble the commonsense one envisioned 
by the authors of NEPA. As often happens with government, over 
the years the machinery has slowed as more and more steps have 
been added to the process, ad infinitum analysis with environ- 
mental reviews not uncommonly taking up to a decade or more to 
complete; the records of decision thousands of pages long, incom- 
prehensible to anyone but a specialist; agencies working at cross- 
purposes rather than cooperatively; permit applications suddenly 
denied by an agency that had participated seemingly in good faith 
in the environmental review; lawsuits brought years later by “not 
in my backyard” activist organizations that have been eagerly wait- 
ing for an opportunity where an agency forgets to cross a T or dot 
an I. 

This paralysis costs job creators millions of dollars in fees to hire 
consultants and lawyers. But the real losers are the American 
workers who could be putting food on the table while contributing 
to the country’s economic progress. 

It his most recent State of the Union speech President Obama 
said, “We don’t have to choose between our environment and our 
economy.” I agree wholeheartedly. Far too often Americans are 
given a false hope between all of one thing or of another, with 
nothing in between. The key is balance. By striking the right bal- 
ance between conservation and development we can preserve the 
environment for future generations and ensure that those genera- 
tions are also able to enjoy the quality of life that we all too often 
seem to take for granted. 

My bill, the RAPID Act of 2012, aims to restore the balance be- 
tween thorough analysis and timely decision-making in the Federal 
permitting process. It does not put a thumb on the scale or try to 
force agencies to approve more or fewer permit applications. It sim- 
ply says: Make a decision, approve or deny the project. But either 
way, follow a rational basis and make a decision in a reasonable, 
predictable period of time. 

Job creators and workers alike deserve to know that a decision 
will be made by a date certain. When a project appears to be stuck 
in limbo, investors walk and jobs are lost. The RAPID Act does not 
bring many or even any really new ideas to the table. It simply 
makes the Federal environmental review and permitting process 
work like we all know it should. 
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The RAPID Act is modeled on existing NEPA regulations and 
guidance, including guidance from this Administration issued to 
agency heads just last month, as well as recommendations for the 
President’s own Jobs Council and the permit streamlining section 
of the transportation bill adopted by Congress in the 109th Con- 
gress. The Federal Highway Administration has found that this 
legislation cut the time for conducting environmental reviews on 
transportation projects nearly in half. 

Americans are ready to go back to work. The RAPID Act will 
give job creators the confidence to take projects off the drawing 
board and onto the work site. 

In closing, I want to thank my cosponsors. Chairman Smith, Mr. 
Coble, and Mr. Peterson for their support. Thank you especially to 
Mr. Coble for calling this hearing and giving me the opportunity 
to chair it. And thanks to our witnesses for attending and sharing 
their experience with us. 

I now reserve the balance of my time. With that, I would like to 
take a moment and introduce our panel of witnesses. 

And also for the record I would note that when Mr. Cohen ar- 
rives, I will give him 5 minutes for his opening statement as well. 

[The bill, H.R. 4377, follows:] 
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112T11 CONGRESS 
2d Session 


H. R. 4377 


To pro^^de for improved coordination of agency actions in the preparation 
and adoption of emaronniental documents for i>ermitting determinations, 
and for oihei’ purposes. 


IN THE HOUSE OF KEPKESENTATTVES 

rVPSiL 18. 2012 

Mr. Boss of Florida (for himself, Mr. Smith of Texas, Mr. Coble, and Mr. 
Peterson) introduced the following bill; wliicli was referred to the Coni- 
inittcc on the Judiciaiy, and in addition to the Committee on Natural Re- 
sources, for a period to be subsequently determined by the Speaker, in 
each case for consideration of sneh provisions as fall ivitbin the jurisdic- 
tion of the cotmiiittee concerned 


A BILL 

To proUde for improved coordination of agency actions in 
the preparation and adoption of eranronniental docu- 
ments for permitting determinations, and for otlier pur- 
poses. 

1 Be if, enacted hy the Senate a,nd House of Repressenta,- 

2 fives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act niaj' be cited as the “Responsibly And Pro- 

5 fessionally Invigorating Development Act of 2012” or as 

6 the “RAPID Act”. 
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1 SEC. 2. COORDINATION OF AGENCY ADMINISTRATIVE OP- 

2 ERATIONS FOR EFFICIENT DECISIONMAKING. 

3 (a) In General, — Part I of chapter 5 of title 5, 

4 United States Code, is amended by insei'ting’ after sub- 

5 chapter II the following; 

6 “SIIECHAPTEE, ITA— IXTEBAGENCT 

7 COORDINATION REGARDING PERMITTING 

^'560, Cooj'diiiatioii of agency achiiiiiistraUvc opcralioiis foe efficient dccisioii- 
niaking'. 

8 “§560. Coordination of agency administrative oper- 

9 ations for efficient decisionmaking 

10 “(a) CONGRESSIONAI. DECLARATION OE PURI'OSE. — 

1 1 The pui-pose of this siibchapter is to establish a framework 

12 and procedures to streamline, increase the efficiency of, 

13 and enliance coordination of aovney administration of the 

14 regulatory review, environmental decisionmaking, and per- 

15 mitting process for projects undertaken, rewewed, or fund- 

16 ed by Fedei'al agencies. This subchaptei' will ensui'e that 

17 agencies administer the regulatory process in a manner 

18 that is efficient so that citizens are not buixlened with reg- 

19 ulatoiy excuses and time delays. 

20 “(b) Definitions. — F or purposes of this sub- 

21 chapter, the term — 

22 “(1) ‘agency’ means any agency, department, or 

23 other unit of Federal, State, local, nr Indian tribal 

24 guveminent; 


•HR 4.S77 IH 
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1 “(2) ‘categoiy of projects’ means 2 oi' more 

2 projects related by prqject tj^je, potential emdron- 

3 mental impacts, geograpbie location, or another 

4 similar project feature or characteristic; 

5 “(3) ‘enwonniental assessment’ means a con- 

6 eise public document for which a Federal agency is 

7 responsible that seiwes to — 

8 ‘‘(A) briefly provide sufficient evidence and 

9 analysis foi’ detennitiing whether to prepare an 

10 environmental impact statement or a finding of 

11 no significant impact; 

12 “(B) aid an agency’s compliance with 

13 NEPA when no environmental impact state- 

14 ment is necessaiy; and 

15 “(C) facilitate preparation of an eiiviron- 

16 mental impact statement when one is necessaiy; 

17 “(4) ‘emdroniriental impact statement’ means 

18 the detailed statement of significant envdronmental 

19 impacts required to be prepared under NEPA; 

20 “(5) ‘emdroiimeiital review’ means the Federal 

21 agency procedures for prepiaring an emdronmental 

22 impact statement, environmental assessment, cat- 

23 egorical exclusion, or other document under NEPA; 

24 “(6) ‘emdronmental decisionmaking process’ 

25 means the Federal agency procedures for under- 


•HR 4377 IH 
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1 taking and completion of any euviroiimental permit, 

2 decision, approval, re’view, or study under any Fed- 

3 era! law other than NEPA for a project subject to 

4 an emdronmental review; 

5 “(7) ‘emdronmental document’ means an envi- 

6 ronmental assessment or emdronmental impact 

7 statement; 

8 “(8) ‘finding of no significant impact’ means a 

9 document by a Federal agency bidefly presenting the 

10 reasons why a project, not otlieiuvise subject to a 

11 categorical exclusion, will not have a significant ef- 

12 feet on the human emdronment and for which an en- 

13 vironmental impact statement therefore will tiot be 

14 prepared; 

15 “(9) ‘lead ag'ency’ means the Federal agency 

16 reparing or responsible for pre{)aring the environ- 

17 mental document; 

18 “(10) ‘NEPA’ means the National Emdron- 

19 mental Policy Act of 1969 (42 U.S.C. 4321 et seq.); 

20 “(11) ‘project’ means major Federal actions 

21 that are construction acthdties undertnlcen wdth Fed- 

22 era! funds or that re(phre approval by a permit or 

23 regulatory decision issued by a Federal agency; 

24 “(12) ‘project sponsor’ means the agency or 

25 other entity, including any private or public-private 


.HB 4377 IH 



8 


5 

1 entity, that seeks approval for a project or is otlier- 

2 wise responsible for undertaking a prqject; and 

3 “(13) ‘record of decision’ means a document 

4 prepared by a lead agency under NEPA following an 

5 emironmental impact statement that states the lead 

6 agency’s decision, identifies the alternatives eonsid- 

7 ered by the agency in reaching its decision and 

8 states whether all practicable means to avoid or niiii- 

9 iniize enviromneiital hami fi'om the alternative se- 

10 lected have been adopted, and if not, why they were 

11 not adopted. 

12 “(e) Role op Pkoject Sponsok. — 

13 “(1) Prepakatton of environmental docu- 

14 MENTS. — Upon the rerpiest of any project sponsor to 

15 the lead agency, the project sponsor shall be author- 

16 ized to })repare any document for pur|)oses of an en- 

17 wronniental review required in support of any 

18 project or approval by the lead ag’encj^ if the lead 

19 agency furnishes oversight in such preparation and 

20 independently evaluates such document and the doc- 

21 ument is approved and adopted by the lead agency 

22 prior to taking any action or making any approval 

23 based on such document. 

24 “( 2 ) Authority to accept contributions 

25 OF FUNDS. — A lead agency is authorized to accept 


•HR 4377 IH 
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1 voluiitaiy coiitributions of funds from a project 

2 sponsor, wliich the lead agency shall use solely to 

3 undertake an emnromnental review or make a deci- 

4 sion under an emironmental law for a project for 

5 which a Federal agency is undertaking an emdron- 

6 mental review. 

7 “(d) Adoption and Use of Docfments. — 

8 “(1) Documents pkepakbd under nbpa. — 

9 “(A) Not more than 1 environmental ini- 

10 pact statement and 1 emdronmental assessment 

11 shall be prepai-ed under NEPA foi- a project, 

12 and, except as otherwise provided by law, the 

13 lead agency shall prepare the envh'onmerital ini- 

14 pact statement or environmental assessment. 

15 After the lead agency issues a record of deci- 

16 sion, no Pedcral agency responsible for making 

17 any aprproval for that project may rely on a doc- 

18 ument other than the environmental document 

19 prepared by the lead agency. 

20 “(B) Lead agencies shall adopt, use, or 

21 rely upon secondary and cumulative impact 

22 analyses inrduded in any envir’onmental docu- 

23 merit prepared under NEPA for [rrojects in the 

24 same geographic area where the secondary and 

25 cumulative impact analj^es provide information 


•HR 4377 IH 
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1 and data tliat pertains to tlie NEPA decision 

2 for the project under review. 

3 “(2) STATi'] KNVIRONMKXTAL DOCLIMI-A\TS; 

4 SUPPLBMBNT^AL DOCUMENTS. — 

5 “(A) Upon the request of a project spon- 

6 sor. a lead agency shall adopt a document that 

7 has been prepared for a project under State 

8 laws and procedures as the emdronmental iin- 

9 pact statement or environmental assessment fo:' 

10 the project, provided that the State laws and 

11 pi'oeedures under which the document was p:'e- 

12 pared provide emdronniental protection and op- 

13 portunities foi' public involvement that are sub- 

14 stantially equivalent to NEPA. 

15 '‘(P) An environmental document adopted 

16 under subparagraph (A) is deemed to satisfy 

17 the lead agency’s obligation under NEPA to 

1 8 prepare an environmental impact statement or 

19 environmental assessment. 

20 “(C) In the case of a doeuinent described 

21 in subparagraph (A), during the period after 

22 preparation of the document but before its 

23 adoption by the lead agency, the lead agency 

24 shall prepare and publish a supplement to that 

25 document if the lead agency determines that — 


•HR 4377 IH 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


8 

“(i) a significant change has been 
made to the project that is relevant for 
proposes of enoironniental review of the 
project; or 

“(ii) there have been significant 
changes in circumstances or availability of 
information relevant to the erodroninental 
review for the project. 

“(D) If the agency prepares and publishes 
a supplemental document under subparagraph 
(C), the lead agency may solicit comments from 
agencies and the public on the supplemental 
document for a period of not more than 30 
day^s beginning on the date of the publication of 
the supplement. 

‘‘(E) A load agency shall issue its record of 
decision or finding of no significant impact, as 
appropriate, based upton the document aclop)ted 
under subparagrapjh (A), and any' supplements 
thereto. 

“(3) Contemporaneous projects. — If the 
lead agency" determines that there is a, reasonahle 
likelihood that the project will have similar emdron- 
meiital impacts as a similar project in geographical 
proximity" to the piroject, and that similar project 
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1 was subject to enviroimiental review or similar State 

2 procedures withiii the 5 year period immediately pre- 

3 ceding the date that the lead agency makes that de- 

4 termination, the lead agency may adopt the enriron- 

5 mental document that resulted from that enriron- 

6 mental reriew or similar State procedure. The lead 

7 agency may adopt such an enriromiiental document, 

8 if it is prepared under State laws and procedures 

9 only upon making a favoi'able detemilnation on such 

10 environmental document pursuant to paragraph 

11 (2)(A). 

12 “(e) PAiiTioiPATiNG Agencies. — 

13 “(1) In general. — The lead agency shall be 

14 responsible for inviting and designating paritcipating 

15 agencies in accordance with this subsection. The 

16 lead agency shall provide the invitation or notice of 

17 the designation in writing. 

18 “(2) Federal PARTiciP.vriNG agencies. — Any 

19 Federal agency that is required to adopt the eiui- 

20 ronmental document of the lead agency for a project 

21 shall be designated as a participating agency and 

22 shall collaborate on the preparation of the enriron- 

23 mental document, unless the Federal agency informs 

24 the lead agency, in waiting, by a time specified by 


•HR 4377 IH 
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1 the lead agency in the designation of the Federal 

2 agenej^ that the Federal ageiicj- — 

3 “(A) has no jurisdiction or anthority with 

4 respect to the project: 

5 “(B) has no expertise or information rel- 

6 evant to the project; and 

7 “(C) does not intend to submit comments 

8 on the project. 

9 “(3) Invitation. — The lead agency shall iden- 

10 tify, as early as practicable in the emironniental re- 

11 view foi' a project, any agencies othei' than an agen- 

12 ey described in paragraph (2) that may have an in- 

13 tei-est in the project, includiiig, where appropriate, 

14 Governors of affected States, and shall inrite such 

15 identified agencies and Governors to become partici- 

16 patiiig agencies in the envii’onmental review for the 

17 project. The invitation shall set a deadline of 30 

18 days for responses to be submitted, which may onlj^ 

19 be extended by the lead agency for good cause 

20 shoTOi. Anj' agency that fails to respond prior to the 

21 deadline shall be deemed to haw declined the inrita- 

22 tion. 

23 “(4) Effect of declining pakticipating 

24 AGENCT INtVTATION, — 


»HR 4377 IH 
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15 

16 
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‘‘(A) Aliy ag-eiicy that declines a designa- 
tion or imitation by the lead agency to he a 
participating agency shall be precluded from 
submitting comments on or taking am^ meas- 
ures to oppose — 

“(i) the project; 

“(ii) any document prepared under 
XEPA for that project; and 

“(hi) any pemilt, license, oi' approval 
related to that project. 

“(13) A lead agency shall disregard and 
shall not respond to or include in anj' document 
prepared under NEPA, any comment submitted 
by an agency that has declined an imitation or 
designation by the lead agency to be a paitici- 
p a ting agency. 

“(5) Effect of designation. — Designation 
as a, participating agency under this subsection does 
not imply that the participating agency — 

“(A) supports a proposed project; or 
“(B) has any jurisdiction over, or special 
expertise with respect to evaluation of, the 
project. 

“(6) Cooperating agency. — ^A participating 
agency may also be desigmated by a lead agency as 


•HR 4377 IH 
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1 a ‘cooperating agency’ under the regulations coii- 

2 tained in part 1500 of title 40, Code of Federal Eeg- 

3 ulations, as in effect on January' 1, 2011. Designa- 

4 tion as a cooperating agency shall have no effect on 

5 designation as participating agency. No agency that 

6 is not a participating agency may be designated as 

7 a cooperating agency. 

8 “(7) Concurrent reviews. — Each Federal 

9 agency shall — 

10 “(A) carry out obligations of the Federal 

11 agency under other applicable law concurrently 

12 and in coixjunction with the review required 

13 under NEPA; and 

14 “(13) in accordance with the rnles made by 

15 the Council on Emiromuental Quality pursuant 

16 to subsection (ii)(l), make and cany out such 

17 rules, policies, and procedures as may be rea- 

18 sonably necessaiy to enable the agency to en- 

19 sure completion of the eminjnmental renew 

20 and eraironmental decisionmaking process in a 

21 timely, coordinated, and emironrnentally re- 

22 sponsible maimer. 

23 “(8) Comments. — Each participating agency 

24 shall limit its comments on a project to areas that 

25 are within the authority and expertise of such par- 
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1 ticipating agency. Each participating agency shall 

2 identify in such comments the statutoiy authority of 

3 the participating agency pertaining to the subject 

4 matter of its comments. The lead agency shall not 

5 act upon, respond to or include in any document 

6 prepared under NEPA, any comment submitted bj* 

7 a participating agency that conceius matters that 

8 are outside of the authority and expertise of the 

9 coinmenting participating agency. 

10 “(f) PkOJECT lX[TL,t.TION ItBQIJEST. — 

11 “(1) Notice. — project sponsor shall provide 

12 the Federal agency responsible for undertaking a 

13 project with notice of the initiation of the project by 

14 providing a description of the proposed project, the 

15 general hxiation of the proposed project, and a state- 

16 ment of any Federal approvals anticipated to be nec- 

17 essai^r for the proposed project, for the purpose of 

18 informing the Federal agency that the enviromnental 

19 review should be initiated. 

20 “(2) LEiVD AGENCY INITEVTION. — The agency 

21 receiving a project initiation notice under paragraph 

22 (1) shall promptly identify the lead agency for the 

23 project, and the lead agency shall initiate the emi- 

24 ronmental review within a period of 45 dajos after 

25 receiving the notice required by paragraph (1) by in- 
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1 wtiiig or designating agencies to become partici- 

2 pating agencies, or, where the lead agency deter- 

3 mines that no participating agencies are required for 

4 the project, by taking such other actions that are 

5 reasonable and necessaiy to initiate the emdron- 

6 mental review. 

7 “(g) Alternati\"es Analysis. — 

8 “(1) Participation. — ^A s early as practicable 

9 during’ the envii’onmerital I’eview, but iio later than 

10 during scoping for a project requiring the prepara- 

11 tion of an enviromnental impact statement, the lead 

12 agency shall piwide an opportunity for involvement 

13 by cooperating ag'eneies in determiriing the I’ange of 

14 alternatives to bo considered for a project. 

15 “(2) IPVNGE OF .ALTERNATltcEg, — Following 

16 participation under paragraph (1), the lead agency 

17 shall determine the range of alternatives for consid- 

18 eration in any document which the lead agency is re- 

19 sponsible for preparing for the project, subject to the 

20 following limitations: 

21 “(A) XO REQUIREMENT TO EVAIjUATE 

22 CERTAIN ALTERNATIVES. — No Federal agency 

23 shall be required to evaluate any alternative 

24 that w'as identified but not carried forward for 

25 detailed evaluation in an emiroimiental docu- 
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ineut or evaluated and not selected in any envi- 
ronmental document prepared under NEPA for 
the same project. 

“(B) Only f ka stbt.l alternatives 
EVALITATEI). — Wliere a project is being con- 
stiTieted, managed, funded, or undertaken b}’ a 
project sponsor that is not a Federal agency, 
cooperating agencies shall only be required to 
evaluate alternatives that the project sponsor 
could feasibly undertake, including alternatives 
that can actually be undeitaken by the project 
sponsor, and are technically and economically 
feasible, 

“(3) Methodologies. — 

“(A) In general. — The lead agency shall 
dcteimine, in collaboration with cooperating 
agencies at appropriate times during the envi- 
ronmental review’, the methodologies to be used 
and the level of detail required in the analysis 
of each alteiuative for a project. The lead agen- 
cy shall include in the environmental document 
a description of the methodologies used and 
how the methodologies were selected, 

“(B) No EVALUATION OP INAPPROPRIATE 
ALTERNATIVES. — When a lead agency deter- 
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1 mines tliat an alternative does not meet the 

2 purpose and need for a project, that alternative 

3 is not required to be evaluated in detail in an 

4 environmental document. 

5 “(4) Prefekeed aeteexativve. — ^A t the dis- 

6 eretion of the lead ag'eney, the preferred alternative 

7 for a project, after being- identified, may be devel- 

8 oped to a higher level of detail than other alter- 

9 natives in order to facilitate the development of miti- 

10 gation measures or concurrent compliance with other 

11 applicable laws if the lead agency determines that 

12 the development of such higher level of detail mil 

13 not prevent the lead agency from making' an impar-- 

14 tial decision as to whether to accept another alter- 

15 native whicdi is being considered in the environ- 

16 mental review. 

17 “(5) EmplOIVMENT AN.- VTA STS. — The evaluation 

1 8 of each alternative in an environmental impact state- 

19 ment or an emironmental assessment sliall identify 

20 the potential effects of the alternative on eniploy- 

21 ment, including potential short-term and long-term 

22 emplojTnent increases and reductions and shifts in 

23 employment. 

24 “(h) Coordination AXD Scheduling. — 

25 “(1) Coordination plan.— 


•HR 4377 lU 



20 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


23 


17 

‘‘(A) In general. — The lead agency shall 
establish and implement a plan for coordinating 
public and agenej^ participation in and comment 
on the emdronmental review for a project or 
category of projects to facilitate the exj^editious 
resolution of the emironmental review. 

“(B) Schedule, — 

“(i) In general. — The lead agency 
shall establish as part of the coordination 
plan for a project, after consultation ovith 
each pai’ticipatiiig agency and, where appli- 
cablo, the project sponsor, a schedule for 
completion of the envii-oninental review. 
The schodnle shall include deadlines, con- 
sistent with subsection (i), for decisions 
under any other Federal laws (including 
the issuance or denial of a permit or li- 
cense) relating to the project that is cov- 
ered by the schedule. 

“(li) Factors for consider- 
ation. — In establishing the schedule, the 
lead ag’eney shall consider factors such 
as — 
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18 

“(I) the responsibilities of par- 

2 

ticipating agencies under applicable 

3 

laws; 

4 

“(11) resources available to the 

5 

participating agencies: 

6 

“(ITT) overall size and complexity 

7 

of the project; 

8 

“(TV) overall seliedule for and 

9 

cost of the project; 

10 

“(V) the sensithity of the natural 

11 

and historic resources that could be 

12 

affected by the project; and 

13 

“(AT)) the extent to which similar' 

14 

projects in geographic proximity were 

15 

recently subject to environinental re- 

16 

tiew or similar State procedures. 

17 

“(iii) COMPLLtXCE WITH THE SCHED- 

18 

ULE. — 

19 

“(T) All participating agencies 

20 

shall comply \tith the time periods es- 

21 

tablished in the schedule or with any 

22 

modified time periods, where the lead 

23 

agency modifies the schedule pursuant 

24 

to subparagraph (D). 
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■‘(II) The lead agency shall dis- 
regard and shall not respond to or in- 
clude in any document prepared under 
XEPA, aiw comment or information 
submitted or any finding made by a 
participating agency that is outside of 
the time period established in the 
schedule or inodificatiori pursuant to 
subparagraph (D) for that agency’s 
comment, submission or finding. 

“(Ill) If a paitieipating agency 
foils to object in wilting to a lead 
agency decision, finding or request for' 
coiicurrencc within the time period es- 
tablished under law^ or by the lead 
agency, the agency shah be deemed to 
have concurred in the decision, finding 
or request. 

“(C) Consistency with other time pe- 
riods. — A schedule under subparagraph (B) 
shall be consistent with anj* other relevant time 
periods estalilished under Federal law. 

“(D) Modification. — The lead agency 
may — 
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“(i) leiigtlieii a schedule established 
under subparagraph (B) for good cause; 
and 

“(ii) shorten a schedule only mth the 
concuiTeiice of the cooperating agencies. 
“(E) DisSEraNATiON. — A copy of a sched- 
ule under subparagraph (B), and of any modi- 
fications to the schedule, shall be — 

“(i) pi'ovided within 15 days of com- 
pletion or modification of such schedule to 
all participating agencies and to the 
project sponsor; and 

“(ii) made available to the public. 

“(P) Roles Am) respoxsibiijty of 
LE m AGENCY. — With respect to the emdron- 
mental review for any project, the lead agency 
shall have authority and responsibility to take 
such actions as are necessarj^ and proper, with- 
in the authority of the lead agency, to facilitate 


20 the exjieditious resolution of the emdronmental 

21 review^ for the project. 

22 “(i) h)i‘]Ai)LiNi']S. — The following deadlines shall 

23 apply to any project subject to review under NEPA and 

24 aiw decision under any Federal law- relating to such 
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project (including- the issuance or denial of a permit or 
license or any required finding); 

“(1) Environmental review deadlines. — 
The lead agency shall complete the emdronmental 
recdew Avdthiii the folloM-ing deadlines: 

“(A) Envmeonmextal iaipagt state- 
ment PROJECTS. — For projects requiring- prep- 
aration of an eimroninental impact statement — 
“(i) the lead agency shall issue a 
record of decision within 2 years after the 
earlier of the date the lead agericy i-eceives 
the project initiation request or a Notice of 
Intent to Prepare an Envii-oninental Tni- 
pact Statement is published in the Federal 
Kegister; and 

“(ii) in cireuinstanees where the lead 
agency has prepared an environmental as- 
sessment and determined that an environ- 
mental impact statement vrill be required, 
the lead agency shall issue a record of de- 
cision vrithin 2 years after the date of pub- 
lication of the Notice of Intent to Prepare 
an Eimroninental Impact Statement in the 
Federal Eegister. 
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“(B) EnVIROXI'IENTAL assessment 
PROJECTS. — For projects requiring preparation 
of an enviromnental assessment, the lead agen- 
cy shall issue a finding- of no sigTiificant impact 
or publish a Notice of Intent to Prepare an En- 
vironmental Impact Statement in the Federal 
Kegister within 1 year after the earlier of the 
date the lead agency receives the project initi- 
ation request, makes a decision to prepai'e an 
environmental assessment, or sends out partici- 
pating agency invitations. 

“(2) Extensions. — 

“(A) Requirements. — The environmental 
review deadlines may be extended only if — 

“(i) a different deadline is established 
by agreement of the lead agency, the 
prqject sponsor, and all particip>ating agen- 
cies; or 

“(ii) the deadline is extended by the 
lead agency for good cause. 

“(B) Limitation. — The environmental re- 
view shall not be extended by more than 1 year 
for a project requiring preparation of an envi- 
ronmental impact statement or by more than 
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180 days for a project requiring preparation of 
an enwonnieiital assessment. 

“(3) FiNVIR,ONMKNTAL RitVIKW t!OMMl'].\TS. 

“(A) Comments on environ- 

mental IMPACT statement. — For comments 
by agencies and the public on a draft enriron- 
niental impact statement, the lead agency shall 
establish a coimnent peiiod of not more than 60 
days after publication in the Fedei’al Kegistei’ 
of notice of the date of public availability^ of 
such document, uiJess — 

“(i) a different deadline is established 
by agi-eeinent of the lead agency, the 
project sponsor, and all participating agen- 
cies; or 

“(ii) the deadline is extended by^ the 
lead agency for good cause. 

‘•(11) Othi-]R comments. — For all other 
comment periods for agency^ or public comments 
in the enrironmental review process, the lead 
agency shall establish a comment period of no 
more than 30 clayTS from availability^ of the ma- 
terials on which comment is requested, unless — 
“(i) a different deadline is established 
by agreement of the lead agency, the 
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24 

1 project sponsor, and all participating ageii- 

2 cies; or 

3 “(ii) tlie deadline is extended by the 

4 lead agency for good cause. 

5 “(4) DEiUOLINES FOR DECISIOXS UNDER 

6 OTHER LAWS. — Notwithstanding any other provision 

7 of law, in any case in which a decision under anj^ 

8 other Federal law relating to the undertaking of a 

9 project being reviewed under NEPA (including the 

10 issuance or denial of a permit or license) is required 

1 1 to be made, the following deadlines shall apply: 

12 “(A) Decisions prior to record op db- 

13 CISION OR FINDING OP NO SIGNIPTCiINT IM- 

14 PACT. — Tf a Federal agency is required to ap- 

15 prove, or make a determination or finding' re- 

16 gai'ding, a project prior to the record of dcci- 

17 sion or finding of no significant impact, such 

18 Federal agency shall make such determination, 

19 finding, or approval not later than 90 days 

20 after the lead agency publishes a notice of the 

21 availability of the final environmental impact 

22 statement or issuance of other final environ- 

23 mental documents, or no later than such other 

24 date that is otherwise required by law, which- 

25 ever event occurs first. 
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“(B) Other decisions. — ^Witli regard to 
any determination, approval, or finding of a 
Federal agency that is not subject to subpara- 
graph (A), each Federal agency shall make any 
required determination or finding or otliei'wise 
approve or disapprove the project not later than 
180 days after the lead agency issues the record 
of decision or finding of no significant isnpact, 
unless a different deadline is established by 
agreement of the Federal agenejy lead agencyy 
arid the pi'ojeet sponsoi’, where applicable, or 
the deadline is extended by the Federal agency 
for good cause, provided that such extension 
shall not extend bov'ond a period that is 1 j'oar 
after the lead agency issues the record of deci- 
sion or finding of no significant impact. 

“(C) Failure to act. — In the event that 
any Federal agency fails to approve or dis- 
approve the project, or make a required finding 
or determination, within the applicable deadline 
described in subparagraphs (A) and (B), the 
project shall be deemed approved by^ such agen- 
cj" and such agency shall issue any required 
permit or make any reqiured finding or deter- 
mination authorizing the project to proceed 
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26 

1 within 30 days of the applicable deadline de- 

2 scribed in subparagraph (A) and (B). 

3 “(D) Final agi<]ngy action. — Any ap- 

4 proval, determination, finding, or issuance of a 

5 permit under subparagraph (G), is deemed to 

6 be final agency action, and may not be reversed 

7 by any agency. In any action under chapter 7 

8 seeking re\iew of such a final agency action, the 

9 court may not set aside such agency action by 

10 reason of that agency action having occurred 

11 under tliis paragraph, 

12 “(j) Issue Identification and Kbsodl'tton. — 

13 “(1) COOPEEATIOX. — The lead agency and the 

14 paidicipating agencies shall work cooperatively in ac- 

15 cordance with this section to identity and resolve 

16 issues that could delay completion of the einiron- 

17 mental review or could result in denial of any ap- 

18 provals required for the project under applicable 

19 laws. 

20 “(2) LEiVD AGENCY RESPONSIBILITIES. The 

21 lead agency shall make information available to the 

22 participating agencies as early as practicable in the 

23 emironinental re^dew regarding the environmental, 

24 historic, and socioeconomic resources located within 

25 the project area and the general locations of the ah 
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1 ternatives under consideration. Such inforination 

2 may be based on existing data sources, including ge- 

3 ograpbic information sjTstems mapping. 

4 “(3) Participating agency responsibil- 

5 ITIES. — Based on inforination received from the lead 

6 agency, participating’ agencies shall identify, as early 

7 as practicable, any issues of concern reganling the 

8 project’s potential enviroiirnental, historic, or socio- 

9 economic impacts. In tliis paragraph, issues of con- 

10 cern include any issues that could substantially delay 

11 or prevent an agency from granting a permit oi' 

12 other approval that is needed for the project. 

13 ‘’(d) Issue kesobutton. — 

14 “(A) Meeting op participating agbn- 

15 CIES. — ^At any time upon request of a project 

16 sponsor, the lead agency^ shall promptly eouveiie 

17 a meeting with the relevant participating agen- 

1 8 cies and the project sponsor, to resolve issues 

19 that could delay conijiletion of the emdron- 

20 mental review or could result in denial of any 

21 approvals required for the project under appli- 

22 cable laws. 

23 '‘(B) Notice tilat resolution cannot 

24 BE ACIIIEAT^D. — If a resolution cannot be 

25 achieved within 30 days following such a meet- 
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1 ing- and a detenuination by the lead agency tliat 

2 all information necessary- to resolve the issue 

3 has been obtained, the lead agency shall notify 

4 the heads of all participating agencies, the 

5 project sponsor, and the Council on Emdron- 

6 mental Quality for further proceedings in ac- 

7 cordance with section 204 of NEPA, and shall 

8 publish such notification in the Federal Keg- 

9 istei-. 

10 “(k) Kbpoet to Coxgkbss.— The head of each Fed- 

1 1 era! agency shall report annually to Congress — 

12 “(1) the projects for which the agency initiated 

13 preparation of an environmental impact statement or 

14 omironmental assessment; 

15 “(2) the projects foi' which the agency issued a 

16 recoi’d of decision or finding of no significant impact 

17 and the length of time it took the agency to coin- 

1 8 plete the environmental review for each such project; 

19 “(3) the filing of any lawsuits against the agen- 

20 cy seeking judicial reidew of a permit, license, or ap- 

21 proval issued by the agency for an action subject to 

22 NEPA, including the date the complaint was filed, 

23 the court iir which the complaiirt was filed, and a 

24 summary^ of the claims for wlricli judicial review was 

25 sought; and 
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1 “(4) the resolution of any lawsuits against the 

2 agency that sought judicial review of a permit, li- 

3 cense, or approeTal issued by the agency for an action 

4 subject to NEPA. 

5 “(1) Limitations on Claims. — 

6 “(1) Tn general. — Notwithstanding any other 

7 provision of law. a claim arising under Federal law 

8 seeldng judicial reiiew of a permit, license, or ap- 

9 proval issued by a Fedei'al agency for an action sub- 

10 ject to NEPA shall be barred unless — 

11 “(A) in the case of a claim pei'tainiiig to 

12 project for which an environmental review was 

13 conducted, the claim is filed by a party that 

14 submitted a comment during the emironmental 

15 reciew on the issue on which the party seeks ju- 

16 dicial roiiewc and such comment wa,s suffi- 

17 ciently detailed to put the lead agency on notice 

18 of the issue upon which the party seeks judicial 

1 9 review'; and 

20 “(B) filed within 180 days after publica- 

21 tion of a notice in the Federal Register an- 

22 nouncing that the permit, license, or apiiroval is 

23 final pursuant to the law under wdiicli the agen- 

24 cy action is taken, unless a shorter time is spec- 
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1 ified in the Federal law pursuant to which judi- 

2 cial reidew is allowed. 

3 “(2) NlOW IXFORMATION. — The preparation of 

4 a supplemental eradronmental impact statement, 

5 when required, is deemed a separate final agency ac- 

6 tion and the deadline for filing a claim for judicial 

7 reriew of such action shall be 180 days after the 

8 date of publication of a notice in the Federal Eeg- 

9 ister announcing the recoixl of decision foi’ such ac- 

10 tion. Any claim challenging agency action on the 

11 basis of information in a supplemental enviiTjn- 

12 mental impact statement shall be limited to chal- 

13 lenges on the basis of that infonnation. 

14 ‘'(3) Rttlb of C'Onstetjctiox. — N othing in 

15 this subsection slia.U be construed to create a right 

16 to judicial I'cxiew or place any limit on filing a claim 

17 that a person has violated the terms of a permit, li- 

18 cense, or approval. 

19 “(m) Categories op Projects. — The authorities 

20 granted under this subchapter may be exercised for an in- 

21 diridual project or a categoiy of projects. 

22 “(n) EFFi<]CTiVi'] Datig — T he refiuirements of this 

23 subdiapter shah apply only to enrironinental reviews and 

24 emiromnental decisionmaking processes initiated after the 

25 date of enactment of this subchapter. 
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1 “(o) Applicability. — This siibchapter applies, ac- 

2 cording to the provisions thereof, to all projects for which 

3 a Federal agency is required to undertake an environ- 

4 mental review or make a decision under an environmental 

5 lavvr for a project for vv'hich a Federal agency is under- 

6 taking an environmental review.”. 

7 (b) Teciink.’al Amendment. — The table of chapters 

8 for chapter 5 of title 5, United States Code, is amended 

9 by inserting aftei' the item relating to subchapter II the 

10 following: 

“Subohai’ter iia— intekauenoy coordination regarding 
PERMITTING”. 

11 (c) Regulations. — 

12 (1) Council on envtkonmental quality”. — 

13 Not later than 180 days after the date of enactment 

14 of this Act, the Council on Enviromnental Quality 

15 shall amend the regulations contained in part 1500 

16 of title 40, Code of Federal Regulations, to iinple- 

17 ment the provisions of this Act and the amendments 

18 made by tliis Act, and shall by rule designate States 

19 with laws and procedures that satisfy the criteria 

20 under section 560(d)(2)(A) of title 5, United States 

21 Code. 

22 (2) FEDEK.iYL AGENCIES. — Not later than 120 

23 days after the date that the Council on Environ- 

24 mental Quality amends the regulations contained in 
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1 part 1500 of title 40, Code of Federal Regulations, 

2 to implement the provisions of this Act and the 

3 amendments made by this Act, each Federal agency 

4 with regulations implementing the National Envdron- 

5 mental Policy Act of 1969 (42 U.S.C. 4321 et seq.) 

6 shall amend such regulations to implement the pro- 

7 visions of this subchapter. 

O 
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Mr. Ross. Our first witness that we have today is William 
Kovacs of the U.S. Chamber. Mr. Kovacs provides the overall direc- 
tion, strategy, and management for the Environment, Technology, 
and Regulatory Affairs Division at the U.S. Chamber of Commerce. 
Since he joined the Chamber in March 1998, Mr. Kovacs has trans- 
formed a small division concentrated on a handful of issues in com- 
mittee meetings into one of the most significant in the organiza- 
tion. His division initiates and leads multidimensional national 
issue campaigns on energy legislation, complex environmental 
rulemakings, telecommunications reform, emerging technologies, 
and applying sound science to the Federal regulatory process. Mr. 
Kovacs previously served as chief counsel and staff director for the 
House Subcommittee on transportation and commerce. He earned 
his J.D. from the Ohio State University College of Law and a bach- 
elor of science degree from the University of Scranton, magna cum 
laude. Welcome, Mr. Kovacs. We thank you for being here. 

Gus Bauman. Mr. Bauman is an attorney at the law firm of 
Beveridge & Diamond where he focuses on land use and environ- 
mental issues, advising clients on such matters as comprehensive 
planning, project development, and natural resource regulation. He 
has been deeply involved in the Supreme Court lands use and wet- 
land cases since 1980. In 2006 and 2007, Mr. Bauman chaired the 
joint development task force to reform the development of the re- 
gion’s Metrorail stations. His writings have been cited by the Su- 
preme Court in several cases and his leadership in the field includ- 
ing numerous articles and conferences on land use, housing, growth 
management, and environmental issues has gained him a national 
reputation in land use law and policy. He is a highly rated faculty 
member of the Annual Land Use Institute for the American Law 
Institute, American Bar Association. Mr. Bauman earned a B.A. 
from Clark University and a J.D. from Washington University. Mr. 
Bauman, thank you for joining us today. 

Mr. Thomas Margro joined the Transportation Corridor Agencies 
in Irvine, California, as CEO in July 2007. Mr. Margro has a bach- 
elor of science degree in electrical engineering from Syracuse Uni- 
versity and a master of science degree in electrical engineering, 
systems engineering and operations research from the University 
of Pennsylvania. Prior to being selected to head Orange County’s 
67-mile toll road system, Mr. Margro was the general manager for 
the Bay Area Rapid Transit district, or BART, in Oakland. He 
began his career at BART in 1990 as assistant general manager for 
development. Prior to joining BART, he held the positions of Assist- 
ant General Manager and chief engineer of the Southeastern Penn- 
sylvania Transportation Authority in Philadelphia. He also served 
as an engineer and director of maintenance and engineering serv- 
ices for the New Jersey Turnpike Authority. We look forward to 
hearing from you, Mr. Margro. 

Are you a Phillies fan or an A’s fan? 

Mr. Margro. Phillies fan all the way. 

Mr. Ross. Thank you. Our fourth witness is Dinah Bear, former 
general counsel on environmental quality. Dinah Bear is an attor- 
ney based in Washington, D.C. She served for 25 years as general 
counsel to the Council on Environmental Quality, which is the en- 
vironmental agency in the Executive Office of the President. Ms. 
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Bear has chaired the American Bar Association standing committee 
on environmental law and the District of Columbia Bar Association 
section on environment and natural resources. She has received the 
distinguished service award from the Sierra Club and an award for 
distinguished achievement in environmental law and policy form 
the American Bar Association. She currently serves on the boards 
of Defenders of Wildlife, the Mount Graham Coalition, and Hu- 
mane Borders. Ms. Bear has a bachelor’s of journalism from the 
University of Missouri and a J.D. from the McGeorge School of 
Law. Thank you for your testimony today, Ms. Bear. 

And with that, I think we are still going to wait for one more 
Member. Thank you. 

[Recess.] 

Mr. Ross. I will call the Subcommittee back to order and recog- 
nize the distinguished gentleman from Tennessee, the Ranking 
Member of the Subcommittee, Mr. Cohen, for an opening. 

Mr. Cohen. Thank you, Mr. Chairman. And I apologize for hold- 
ing things up. There was a memorial service for the late and great 
Donald Payne, a gentleman who cared about helping people all 
over the globe. It was important I think that we attend. 

H.R. 4377, the “Responsibly And Professionally Invigorating De- 
velopment Act of 2012,” better known — or I hope for it to be better 
known as RAPID — creates a new subchapter of the Administrative 
Procedure Act to prescribe how the environmental reviews required 
by the National Environmental Policy Act, or NEPA, should be con- 
ducted for Eederal construction projects. The bill also imposes 
deadlines for the granting of permits once the NEPA review proc- 
ess is completed. 

NEPA was signed into law by President Nixon. It went into ef- 
fect on January 1, 1970. Among other things, NEPA requires that 
for proposals for legislation and other Federal actions significantly 
affecting the quality of the human environment. Federal agencies 
must prepare a detailed environmental review. NEPA also created 
the Council on Environmental Quality which issues regulations 
and guidance implementing NEPA. While NEPA itself is a short 
law, its regulations, which are 40 years of case law, that they de- 
fine the details of how environmental reviews required by NEPA 
are carried out. H.R. 4377 appears to codify some of what is al- 
ready in there in terms of how NEPA reviews are conducted. In 
other ways, however, this law appears to be a significant departure 
from current practice. 

I look forward to our witnesses discussing the subjects and mer- 
its of H.R. 4377. As the Ranking Member of the Subcommittee with 
jurisdiction over the APA, however, I do think it is important to 
raise one concern at the outset: It is unclear to me why all changes 
to our codifications of NEPA practice contemplated in this RAPID 
bill belong in the APA. If RAPID’s proponents would like to amend 
or add to NEPA’s environmental review requirements, they should 
simply go ahead and amend NEPA. I am very weary of using the 
APA as a backdoor way of amending other statutes or substance 
of law. And as I have said many times before, the APA is adminis- 
trative constitution. And like the actual Constitution, we should be 
very careful in tinkering with it. 
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I am concerned H.R. 4377 as drafted opens the door to amending 
other statutes or substance of law by simply adding subchapters to 
the APA. This is not the purpose or function of the APA, and we 
ought to guard against that temptation. I look forward to your com- 
ments. 

I thank our witnesses for being here today. And in particular, I 
would like to acknowledge Gus Bauman, a lifelong friend, an ac- 
complished lawyer since the days we knew each other as elemen- 
tary school mates at Idlewild, a great school in Memphis Ten- 
nessee, and an expert on this subject who has done much law prac- 
tice in this area. 

I would also like to acknowledge Dinah Bear who served for a 
quarter century as the general counsel for the Council on Environ- 
mental Quality and, therefore, knows NEPA and its associated reg- 
ulations, case law, and guidance probably as well, if not better, 
than anybody else. So I thank you for appearing also. I welcome 
all of our witnesses and look forward to the testimony. 

Mr. Ross. Thank you, Mr. Cohen. 

I now recognize Mr. Kovacs for opening testimony. Just for the 
record, please note that your written testimony has been sub- 
mitted. And in the interest of time we would request that your 
opening statements be limited to 5 minutes. But we will be pretty 
lenient on that. 

Mr. Kovacs, you are recognized for 5 minutes. 

TESTIMONY OF WILLIAM L. KOVACS, SENIOR VICE PRESI- 
DENT, ENVIRONMENT, TECHNOLOGY AND REGULATORY AF- 
FAIRS, U.S. CHAMBER OF COMMERCE 

Mr. Kovacs. Thank you. Chairman Ross and Ranking Member 
Cohen. It is a pleasure to talk about the RAPID Act. It addresses 
the administrative backlogs that have been happening with envi- 
ronmental reviews through three commonsense ways. 

One is it requires the lead agency to actively manage the process 
so that we complete the environmental reviews in specified time 
frames. It mandates concurrent rather than sequential reviews, 
and it conforms the statute of limitation for bringing lawsuits 
under NEPA to the general Administrative Procedure Act criteria 
which is 6 months, rather than general statute of limitations under 
Federal law which is 6 years, which is one of the reasons the 
projects expand and go out so long. These very simple procedural 
changes will help our country create millions of jobs and get rid of 
excessive delay. 

Several years ago, the Chamber — when we were talking to our 
members and listening to the projects, we did a literature search 
to see if there was a study on how many projects were actually 
being stopped or delayed and for how long. And there is very little 
information. So we undertook a study called Project No Project, 
and we focused on electric generating facilities because it was easi- 
er to find the data that we needed. And we found as of March 2010, 
there were 351 electric generating and transmission projects 
around the country that were seeking permits but could not secure 
the permits. Most surprising, especially at the time when we were 
trying to create more green energy, was that 140 of the 351 
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projects were renewable projects, and only 111 were coal-fired 
power plants. 

So what we did is, we cataloged all the projects, put the projects 
on our Web site. And we did several things. One is, we tried to do 
an analysis of how these projects got stuck. And what we found is 
that the opponents of the projects brought a series of administra- 
tive and legal challenges against the projects which stretch out the 
projects through both sequential challenges as well as long statute 
of limitations. And in those instances, the projects either lost fi- 
nancing or the project sponsor abandoned the project. 

After cataloging the projects, we wanted to determine what was 
the economic impact of these 351 projects. We were able to do a 
study following traditional Department of Commerce methodology 
to find that if these projects had been built, there would have been 
direct investment in the 2010 time frame of $576 billion in direct 
investment; that trickle-down effect or the multiplier effect would 
have been a $1.1 trillion boost to the economy and it would have 
created 1.9 million jobs through the 7 years of construction. 

So why does RAPID really take the initiative and streamline 
these projects in a way in which we think would be very success- 
ful? First of all, it adopts the proven environmental streamlining 
structure that the Congress has already adopted through 
SAFETEA-LU which was overwhelmingly approved by the Con- 
gress. And the studies out of the Department of Transportation 
show that the time for a NEPA review, based on the SAFETEA- 
LU factor, has been cut in half. It has been cut from 72 months 
to 36 months. 

Second, it tracks really the Administration’s efforts on March 4, 
2012, in their guidance document. But there is one big difference. 
The Administration is working very hard to try to get its hands 
around the permitting business too, and they have done several 
things, several Executive orders, a Presidential memorandum. But 
all of this as guidance puts us in a position in which it is not man- 
datory and it is not followed by the agencies. By the fact that your 
bill would actually put hard deadlines on, you begin to actually 
move the process forward so the agencies have to cooperate. It fol- 
lows the recommendations of President Obama’s Council on Jobs 
and Competitiveness, which he issued both in its interim report 
and its final report very strong recommendations for permit 
streamlining. 

And finally and I think most importantly, it implements the 
original congressional intent. For this hearing, we did a very close 
examination of what happened in 1969. And one of the things you 
are going to find is the entire purpose of NEPA was not to have 
long delays. And in fact, when Congress was debating the issue, 
they were talking about time frames like 90 days. 

In 1981 CEQ thought that it could all be done in a year. Well 
today, with the latest study, the DeWitt study, they find that the 
average NEPA goes somewhere from a few months to 18 years, and 
it is increasing at the rate of about 37 days per year. And that is 
really the part of the process that we are trying to go after. So 
RAPID is a commonsense, proven solution that has actually been 
used in several other ways. 
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And since I have 20 seconds, similar permit streamlining was 
also used in the Stimulus Act, with the Boxer-Barrasso amend- 
ment. And out of the 194,000 projects that went through the stim- 
ulus project, over 184,000 of them went through the permit stream- 
lining process. So it is a very important bill. Thank you very much 
for being able to testify. 

Mr. Ross. Thank you Mr. Kovacs. And your timing was impec- 
cable on that. 

[The prepared statement of Mr. Kovacs follows:] 
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Testimony of William L. Kovacs 

Senior Vice President, Environment, Technology & Regulatory Affairs 
U.S. Chamber of Commerce 

April 25, 2012 

Good morning, Chairman Coble, Ranking Member Cohen, and members of the 
Subcommittee on Courts, Commercial and Administrative Law. My name is William L. 
Kovacs and 1 am senior vice president for Environment, Technology and Regulatory 
Affairs at the U.S. Chamber of Commerce. The Chamber is the world’s largest business 
federation, representing the interests of more than three million businesses and 
organizations of every size, sector, and region. You have asked me to come before the 
Subcommittee today to discuss H R. 4377, the “Responsibly And Professionally 
Invigorating Development (RAPID) Act,” a bill designed to speed up the permitting 
process for job-creating infrastructure projects. On behalf of the Chamber and its 
members, 1 thank you for the opportunity to testify here today in support of this 
legislation. 

Through the RAPID Act, I believe this Subcommittee has a golden opportunity to 
clear the way for new jobs in this country. With more than 23 million Americans 
unemployed, underemployed, or having given up looking for jobs, it is time to clear away 
government impediments and help the private sector grow the economy and create 
millions of new jobs without raising taxes or increasing the deficit. Republicans, 
Democrats and the business community all agree that we should remove the red tape that 
slows down too many construction projects. President Obama pledged to clean up red 
tape in his 2012 State of the Union address, and the President’s Council on Jobs and 
Competitiveness has called for strong action to simplify regulatory review and streamline 
project approvals. The RAPID Act would be the strong action needed to speed up the 
permitting process and allow important projects to move forward, allowing millions of 
workers to get back to work. Permit streamlining has traditionally drawn bipartisan 
support and transcended political parties for decades, but little progress had been 
achieved until several recent narrow fixes that achieved big results.' 


’ Piet deWitt. Carole A. deWitL “How Long Does It Take to Prepare an Environmental Impact Statement?'’ 
h’nviwnmental Practice 10 (4), December 2008 (“Concern about streamlining the EIS preparation process 
transcends political part}-”). As described in Section III of this testimony, streamlining provisions in 
SAFETEA-LU and the American Recover}' and Reinvestment Act have yielded positive results. 
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I. Defining the Problem 


The Hoover Dam was built in five years. The Empire State Building took one 
year and 45 days. The New Jersey Turnpike needed only four years from inception to 
completion. Fast forward to 2012, and the results are much different. Cape Wind has 
needed over a decade to find out if it can build an offshore wind farm. Shell Corporation 
is at six years and counting on its permits for oil and gas exploration in Beaufort Bay. 
And the Port of Savannah, Georgia has spent thirteen years reviewing a potential 
dredging project, with no end to the review process in sight. 

If our great nation is going to begin creating jobs at a faster rate, we must get 
back in the business of building things. But we need to figure out how to do it without 
years and years of pennit delays related to our complex regulatory process that allows 
almost anyone to stall or stop any project. 

A. The Project No Project Iiiveiitorv and its Significance 

In 2009, the Chamber unveiled Project No Project, an initiative that assesses the 
broad range of energy projects that are being stalled, stopped, or outright killed 
nationwide due to “Not In My Back Yard” (NIMBY) activism, a broken permitting 
process and a system that allows limitless challenges by opponents of development. 
Results of the assessment are compiled onto Project No Project Website 

( h tip : //w' w w . proi ectn oproi ect , com ), which serves as a web-based project inventory and 
request for public input. The purpose of the Project No Project initiative is to understand 
potential impacts of serious project impediments on our nation’s economic development 
prospects, and it is the first-ever attempt to catalogue the wide array of energy projects 
being challenged nationwide. 

The information collection process for Project No Project has been a multi-year 
effort. All data was obtained by Chamber staff via publicly available sources, and each 
project contains a profile on the Website that has been written by one of the Chamber’s 
lawyers. The profiles generally give a concise history of the project and assess its 
prospects going forward. Each project profile contains a series of hyperlinks to original 
information sources, as well as a “last updated” date stamp. All projects have been 
audited internally via a multi-step process. The site is truly the first of its kind; while 
industry-specific catalogs exist (e.g., the Sierra Club’s “Beyond Coal” inventory of coal- 
fired power plants it seeks to close), to the Chamber’ s knowledge no one has ever tried to 
compile a technology-neutral inventory of challenged power generation projects along 
the lines of Project No Project. The entire site received a comprehensive update in early 
201 1, and it is a clear illustration of the projects in March 2010 that had funding but 
could not secure a permit. 

Through Project No Project, the Chamber found consistent and usable 
information for 333 distinct projects. These included 22 nuclear projects, 1 nuclear 
disposal site, 21 transmission projects, 38 gas and platfonn projects. 111 coal projects 
and 140 renewable energy projects — notably 89 wind, 4 wave, 10 solar, 7 hydropower, 
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29 ethanol/biomass and I geothermal project. Since some of the electric transmission 
projects were multi-state investments and, as such, necessitate approval from more than 
one state, these investments were apportioned among the states, resulting in 35 1 state- 
level projects attributed to forty-nine states: 

Project No Proj e ct 

www.proJectnoproject.com 



Full descriptions for each project are available on the Project No Project Web site 

The results of the inventory are startling One of the most surprising findings is 
that it is just as difficult to build a wind farm in the U.S. as it is to build a coal-fired 
power plant In fact over 40 percent of the challenged projects identified are renewable 
energy projects. Often, many of the same groups urging us to think globally about 
renewable energy are acting locally to stop the very same renewable energy projects that 
could create jobs and reduce greenhouse gas emissions. NIMBY activism has blocked 
more renewable projects than coal-fired power plants by organizing local opposition, 
changing zoning laws, opposing permits, filing lawsuits, and using other long delay 
mechanisms, effectively bleeding projects dry of their financing. 

B. The Economic Study 

When we set out to compile the Project No Project inventory, we expected to find 
50, or even 100 projects. The fact that we (quite easily) topped 350 is absolutely 
shocking. More amazing is that we did not include oil and gas exploration projects or 
pipeline projects, which undoubtedly would have increased our totals. It became clear 
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from our research that the nation’s complex, disorganized regulatory process for siting 
and permitting new facilities and its frequent manipulation by NIMBY activists constitute 
a major impediment to economic development and job creation. Which gave rise to the 
next question: how much money exactly Is sitting on the sidelines due to this problem? 

To answer this question, we commissioned an economic study. Progress Denied: 
The Potential Economic Impact of Permitting Challenges Facing Proposed Energy: 
Projects^ which was produced by Steve Pociask of TeleNomic Research, LLC and Joseph 
P. Fuhr, Jr., Ph.D, of Widener University. An electronic copy of the study can be 
accessed at http ://w\\w.proi ectnoproi ect. com.'progress^denied -a-study-on-the-potenti al- 
economic-impact-of-permitting-challenges-facina-proDosed-energy-proiects/ . The 
Chamber asked Pociask and Fuhr to examine the potential short- and long-term economic 
and jobs benefits if the energy projects found on the Project No Project web site were 
successfully implemented. Like the Project No Project inventory itself this study 
appears to be the first of its kind. 

Pociask and Fuhr performed an input-output analysis, consistent with 
methodology used by the U.S. Department of Commerce." The values they arrive at 
include not only the direct investment for each project, but also indirect and induced 
effects. As investment is deployed and energy projects are built over a series of months 
and years, the economy benefits by the direct purchasing of equipment and services, as 
well as the hiring of workers and contractors. These activities spur suppliers and 
contractors to hire additional employees and to buy more equipment, in order to keep up 
with demand. In effect, the direct benefit of investment spawns indirect benefits in the 
economy. In addition to the direct and indirect benefits from investment, the income paid 
to workers will be used to make various household purchases, which creates additional 
economic benefits known as induced effects. 

As Pociask and Fuhr explain in their study, the combination of direct, indirect and 
induced effects represents the total economic benefit from the initial investments. 
Essentially, as a dollar of investment (or spending) is made, increased economic output 
cascades along various stages of production, employees spend their additional earnings, 
and the economy ends up with more than one dollar of final product. This phenomenon 
is referred to as the mtdiiplier effect. These direct, indirect and induced benefits can be 
measured in terms of their effect on U.S. Gross Domestic Product (GDP) - the most 
comprehensive measure of final demand - and they can be reflected in terms of their 
effects on jobs and employment earnings. 

Their study has produced several significant and insightful findings. For 
example, Pociask and Fuhr find that successful construction of the 351 projects identified 
in the Project No Project inventory could produce a S 1 . 1 trillion short-tenn boost to the 
economy and create 1 .9 million jobs annually during the projected seven years of 
construction. Moreover, these facilities, once constructed, continue to generate jobs once 


’ "Regional Multipliers: A User Handbook for the Regional Input-Output Modeling System (RIMSIl),” 
Economic and Statistics Administration and Bureau of Economic Analysis, U.S. Department of Coimnerce, 
Third Edition, March 1997, in particular the case study described on page II. 
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built, because they operate for years or even decades. Based on their analysis, Pociask 
and Fuhr estimate that, in aggregate, each year of operation of these projects could 
generate $145 billion in economic benefits and involve 791,000 jobs. 

The Chamber recognizes that moving forward on all the projects is highly 
unlikely. There simply would not be enough materials or skilled labor to construct all 
351 projects at the same time, and to do so in a cost-effective manner. To address this 
problem, the study includes a sensitivity analysis, which examines the jobs and economic 
data if only some projects were approved. Table 1 below shows the results of this 
sensitivity analysis. 


Table 1. What If Some Of These Projects Were Approved? 



Total GDP 

Employment 

Earnings 

Annual Jobs 

Projects Aoproved 

($B in PDVt 

($B in PDVl 

(In Thousands) 

Only Largest Project in Each State 

Investment Effect 

$449 

$144 

572 

1-year Operations 

$50 

$12 

272 

Only Nuclear Projects 

Investment Effect 

$411 

$132 

468 

1-year Operations 

$44 

$11 

267 

Only Renewable Projects 

Investment Effect 

$151 

$49 

447 

1-year Operations 

$17 

$4 

78 

Only Transmission Projects 

Investment Effect 

$64 

$213 

106 

1-year Operations 

$1.4 

$0.3 

7 

All 351 Projects 

Investment Effect 

$1,093 

$352 

1,880 

1-year Operations 

$145 

$35 

791 


While it is unreasonable to think that all 35 1 projects would be constructed, even 
a subset of the projects would yield major value. As Table 1 shows, the construction of 
only the largest project in each state would generate $449 billion in economic value and 
572,000 annual jobs. The key is that, as our current energy plants retire, we must build 
something, unfortunately, however, right now we are building very little. 

C. How did the Environmental Review Process Get So Out of Hand? 

The mandate to conduct environmental reviews comes from section 102 of the 
National Environmental Policy Act of 1969 (NEPA), which requires Federal agencies to 
include a “detailed statement’ evaluating the environmental impacts of major Federal 
actions, along with potential alternatives, unavoidable effects, impacts on long-term 
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productivity, and resource commitments for all covered projects.^ When NEPA was 
enacted more than forty-two years ago, regulatory agencies routinely ignored 
environmental considerations when they wrote rules or undertook projects. NEPA w'as 
designed to address this deficiency and force federal agencies to consider the 
environmental consequences of their actions. The law itself w'as therefore a w'elcome - 
and necessary - new component of the federal decision-making process. 

It is w'orth remembering, however, that Congress did not intend the consideration 
of environmental impacts to curtail or significantly delay federal action. NEPA’s 
“detailed statemenf ’ provision (the requirement to prepare an Environmental Impact 
Statement or EIS) W'as not included in the version of NEPA initially passed by the blouse, 
but W'as subsequently inserted in conference from the Senate-passed version of the bill."* 
In the conference report, the conferees expressed the clear expectation that the NEPA 
review' process would impose only a minor delay on federal agency action. Specifically, 
they stated: 

The conferees do not intend that the requirements for comment by other 
agencies should unreasonably delay the processing of Federal proposals 
and anticipate that the President will promptly prepare and establish by 
Executive order a list of those agencies which have “jurisdiction by law” 
or “special expertise” in various environmental matters. With regard to 
State and local agencies, it is not the intention of the conferees that those 
local agencies with only a remote interest and which are not primarily 
responsible for development and enforcement of environmental standards 
be included. 

The conferees believe that in most cases the requirement for State and 
local review may be satisfied by notice of proposed action in the Federal 
Register and by providing supplementary infonnation upon the request of 
the State and local agencies. (To prevent undue delay in the processing of 
Federal proposals, the conferees recommend that the President establish a 
time limitation for the receipt of comments from Federal, State, and local 
aaencies similar to the 90-dav review period presently established for 
comment upon certain Federal proposals . ^ 

It is safe to assume that if the Congress that passed NEPA in 1969 saw how long it takes 
to perfonn an EIS today, it may not have voted as overwhelmingly in favor of passage. 

In December 2008, Piet and Carole A. deWitt performed what appears to be the only true 
quantitative analysis of the time required to complete an EIS.^ Through an exhaustive 
Federal Register search, they found that between January 1, 1998 and December 31, 
2006, 53 federal executive branch entities made available to the public 2,236 final EIS 


"42U.S.C. S 4332. 

House Report No. 9t-765, December 17, t969. 

' Id. at 8-9 (empliasis added). 

^ Piet deWitt. Carole A. deWitt “How Long Does It Take to Prepare an Envirormiental Impaet Statement?” 
Knvironmetital Practice 10 (4), December 2008. 
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documents; the time to prepare an EIS during this time ranged from 5 1 days to 6,708 
days (18.4 years). ^ The average time for all federal entities was 3.4 years, but most of the 
shorter EIS documents occurred in the earlier years of the analysis; EIS completion time 
increased by 37 days each year.* The U.S. Forest Service, Federal Flighway 
Administration, and Army Corps of Engineers were responsible for 5 1 percent of the 
ElSs performed during the deWitt study period.^ 

This sad reality is a long way from the intent of NEPA’s framers - specifically, 
that the new law would chiefly be administered and enforced efficiently by the federal 
agencies themselves, with substantial oversight from the White Elouse Office of 
Management and Budget (0MB). CEQ believed in 1981 that federal agencies should be 
able to complete most ElSs in 12 months or less.*** Moreover, the framers also assumed 
that agencies would be afforded broad discretion in determining how to implement the 
law, and an agency’s NEPA decisions would not be second-guessed by a court. 
Supporting this key point is the fact that NEPA does not explicitly provide a right of 
judicial review, and the legislative history of the statute is silent on the right of private 
action to enforce NEPA. Moreover, in 1970 the judicial standing requirements for third 
parties who did not participate in an agency action (i.e., neither the project applicant nor 
the agency) were sufficiently stringent to preclude most environmental group plaintiffs. 

For these reasons, few people expected the courts to take the primary role in interpreting 
and enforcing NEPA. Within ten years, however, several key developments ensured that 
the courts would become the arbiters of NEPA, and that environmental reviews would 
become costly, complex and time-consuming undertakings. 

• The courts interpret a right of judicial review of actions under NEPA (1971). 

In the first major NEPA case in 1971, Calvert Cliffs Coordinating Comnt i’. 
AfiC,** the U.S. Court of Appeals for the D.C. Circuit found that an agency’s 
compliance with NEPA is reviewable, and that the agency is not entitled to assert 
that it has wide discretion in performing the procedural duties required by NEPA. 
Judge Skelly Wright wrote that “[NEPA] contains very important procedural 
provisions - provisions which are designed to see that all federal agencies do in 
fact exercise the substantive discretions given them. These provisions . . . 
establish a strict standard of compliance” In Judge Wright’s view, the courts 
have a duty to actively assist environmental plaintiffs in their NEPA claims 
against agencies. By 1977, in Shiffler v. Schlesinger}" the Court of Appeals for 
the Third Circuit found that “it is now clear that NEPA does create a discrete 
procedural obligation on government agencies to give written consideration of 
environmental issues in connection with certain major federal actions and a right 
of action in adversely affected parties to enforce that obligation.” (emphasis 


"Id. 

’'Id. 

''id 

’ ' Council on Environmental Quality, "NEPA’s Foity- Most Asked Questions.” 46 Fed. Reg. 55 at 18026- 
18038(1981). 

" 449 F.2d 1109 (D.C. Cir. 1971). 

^^548 F.2d 96 (3d Cir. 1977), 
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added). The Court cited Aberdeen £ Rockfish R.R. v. SCRAP (SCRAP 

and noted that>S'CA4/’//is dispositive of the reviewability of agency compliance 

with NEPA section 102. 

• The courts find that agencies have very limited discretion in determining 
how to meet their NEPA obligations (1971). hi Citizens to Presen’e Overton 
Park V. Volpe}^ the Supreme Court considered a challenge to the Department of 
Transportation’s decision to route an Interstate highway through a park. The 
Court noted that “[a] threshold question - whether petitioners are entitled to any 
judicial review - is easily answered. Section 701 of the Administrative Procedure 
Act [] provides that the actions of “each authority of the Government of the U.S. 
is subj ect to judicial review except where there is a statutory prohibition on 
review or where “agency action is committed to agency discretion by law.” The 
Court found no evidence that Congress sought to prohibit judicial review or 
restrict access to judicial review. The Court also found that the Secretary ’ s 
decision did not fall within the exception for action “committed to agency 
discretion” because this is a very narrow exception to be used in the unusual 
situation where there is no law to apply. The Court noted that “the existence of 
[NEPA and other environmental review requirements] indicates that protection of 
parkland was to be given paramount importance.” In the wake of the Overton 
Park decision, it was clear that agency actions involving NEPA would be 
carefully scrutinized by the courts. Indeed, the courts became the most important 
interpreter of NEPA’ s requirements and established procedural norms that all 
agencies were obliged to follow. 

• The courts find that third-party environmental groups have standing to sue 
on NEPA claims (1972). hi Sierra Club v. Morton}^ the Supreme Court found 
that an environmental group had not adequately alleged that it or its members’ 
activities would be affected by a proposed action of the U.S. Forest Service, 
thereby failing to satisfy the requirements for judicial standing. Although the 
Court held that the group had not met the standing requirements, the Court gave 
the group clear instructions on how it could satisfy the standing requirement. The 
Court noted that: 

The Sierra Club failed to allege that it or its members would be 
affected in any of their activities or pastimes by the Disney 
development. Nowhere in the pleadings or affidavits did the Club 
state that its members used Mineral King for any purpose, much less 
that they use it in any way that would be significantly affected by the 
proposed actions of the respondents. 

The environmental group amended its complaint following the Court’s decision, 
and, with adequate allegations of individualized impact on the group, was able to 


422 U.S. 289. 319 (1975). 
”401 U.S. 402 (1971). 

” 405 U.S. 727 (1972). 
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satisfy the standing requirement. Following this case, environmental group 
plaintiffs had a relatively simple task establishing standing in NEPA and other 
environmental cases. Moreover, during the 1970s, the Justice Department 
generally declined to vigorously contest standing by environmental groups in 
cases involving NEPA and other statutes. 

• CEQ issues first NEPA regulations (1977). 

President Carter signed Executive Order 1 1 ,991 in May of 1 977, which required 
the Council on Environmental Quality (CEQ) to issue regulations instructing 
federal agencies specifically how to comply with NEPA. CEQ issued the 
regulations in November of 1978.'*’ (see 40 C.F.R. §§ 1500.1 - 1508.28). Among 
other things, this rule required agencies to incorporate the review requirements of 
NEPA into each agency’s existing regulations. Section 1500.6 requires agencies 
to interpret the provisions of NEPA as a supplement to the agency’s existing 
authority and as a mandate to view its traditional policies and missions in the light 
of NEPA’s national environmental objectives. In other words, agencies were 
instructed to give environmental objectives at least equal weight relative to other 
agency policies and missions. The NEPA rule contained many prescriptive 
elements (e.g., agencies are required to explore and objectively evaluate all 
reasonable alternatives, agencies must obtain information about reasonably 
foreseeable significant adverse impacts, unless the overall cost of obtaining the 
information is “exorbitant”). Tn the wake of the prescriptive NEPA rule, federal 
agencies erred on the side of over-inclusive environmental reviews, and began the 
trend of giving environmental objectives greater weight than any other agency 
policy or mission. 

• Congress passes the Equal Access to Justice Act (1980). Because NEPA 
contains no citizen suit provision, it does not allow citizens to recover their 
attorney fees and costs when they prevail in a suit against an agency. This made 
NEPA suits a somewhat costlier and riskier proposition for environmental groups 
in the 1970s. Tn 1980, however. Congress passed the Equal Access to Justice Act 
(EAJA), which allows environmental plaintiffs to recover their fees and costs 
when they sue an agency and prevail. Under EAJA, a plaintiff must show that the 
agency was not substantially justified in its interpretation of the law. Tn the 
NEPA context, EAJA gave courts additional license to second-guess the validity 
of agency decisionmaking, while giving environmental plaintiffs new incentives 
to bring NEPA lawsuits against the agencies. For their part, agencies became 
hesitant to act and more likely to perform additional reviews as a way to protect 
themselves from lawsuits. While an agency could expose itself to significant 
legal risk by acting without having conducted extensive reviews, the agency 
would suffer no harm by overstudying a planned action. 

As a result of these significant developments, within fifteen years of NEPA’s enactment, 

environmental groups gained unrestricted access to the courts, along with a statutory 


43 Fed. Reg. 55,990 (November 28, 1978) 


10 



51 


presumption that their environmental objectives take precedence over other agency goals, 
together with powerful financial incentives to bring NEPA lawsuits against the agencies. 
As national environmental groups gained experience and success with NEPA claims, they 
began working with local environmental groups and law school legal clinics to leverage 
their expertise into more and more lawsuits. As a leading NEPA researcher has noted: 

The House Committee on Resources’ NEPA task forces (US House of 
Representatives, Committee on Resources, 2006) and the Congressional 
Research Service (2006) have suggested that the threat of litigation is a 
major cause for the long EIS preparation process. The task forces and the 
Congressional Research Service noted that NEPA litigation is not a major 
component of all federal litigation, but they have implied that the threat of 
litigation and the potential for adverse judicial decisions can have a much 
greater effect than the actual number of lawsuits.*^ 

Congress remained largely on the sidelines while the courts assumed the task of 
interpreting and expanding the scope of NEPA in the 1970s. As the amount of time 
required for agency approvals of actions began to grow longer and longer due to lawsuits, 
it became clear that NEPA challenges had become a serious obstacle to all development 
projects. One of the notable examples was the Trans-Alaska Pipeline project. On April 
1, 1970, four months after enactment of NEPA, the U.S. District Court in the District of 
Columbia enjoined the Department of the interior from issuing a construction permit for 
the pipeline until the project could be studied under NEPA’s new review requirements. 
The 3,500 page, 9-volume final environmental impact statement was completed in March 
1972. Although the District Court was satisfied with the impact statement and lifted its 
injunction, the Court of Appeals reversed, holding that although the impact statement met 
the requirements of NEPA, it did not satisfy the requirements of the Mineral Leasing Act. 
The Supreme Court refused in April 1973 to hear an appeal of the case. Hearings on the 
project included many calls for additional environmental reviews. Impatient with the 
prospect of additional delays from NEPA reviews. Congress passed legislation declaring 
that the pipeline project fully complied with NEPA and the Mineral Leasing Act. Shortly 
afterwards, on the heels of the October 1973 Arab oil embargo, the Trans-Alaska Pipeline 
Act approving the pipeline was quickly and overwhelmingly passed by the House and 
Senate. President Nixon signed the bill into law on November 16, and work on the 
pipeline began two months later. 

The Trans- Alaska Pipeline project was a pointed example of Congress asserting 
control over an environmental review process that was threatening to go out of control 
and compromise vital national objectives. Although instances of such direct 
congressional intervention in the NEPA process are unusual. Congress clearly understood 
early on that endless rounds of litigation over the adequacy of NEPA reviews was 
damaging the nation’s ability to move forward. In 1980, when the Regulatory Flexibility 
Act - which was directly modeled after NEPA - was enacted, it was specifically 


’ Piet deWitL Carole A. deWitt, “How Long Does It Take to Prepare an Environmental Impact 
Statement?'’ Knvimnmental Practice 10 (4). at 172, December 2008. 
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designed to be implemented by the agencies themselves with oversight by OMB/* Like 
NEPA, the RFA as it was written in 1980 had no provision for affected citizens to 
challenge an agency’s noncompliance with the law: 

(a) [A]ny determination by an agency concerning the applicability of 
any of the provisions of [the RFA] to the agency shall not be 
subject to judicial review. 

(b) Any regulatory flexibility analysis prepared under sections 603 and 
604 of this title and the compliance or noncompliance of the 
agency with the provisions of this chapter shall not be subject to 
judicial review.' 

With the RFA, Congress clearly wanted to avoid creating a flood of lawsuits that would 
paralyze federal agencies the way that NEPA lawsuits had. The strategy worked: unlike 
NEPA, the courts played a relatively limited role in interpreting and enforcing the RFA. 
Even thought the RFA was modeled directly on NEPA, the role of the courts made a 
tremendous difference in how agency decisionmaking occurs under the respective law. 
Unlike the 1970’s courts’ aggressive efforts to interpret a NEPA super-mandate, a private 
right of j udicial review, and standing for citizens, the courts have not been eager to 
expand the narrow jurisdictional boundaries of the RFA. Moreover, the experience with 
the Information Quality Act (IQA), section 515 of Public Law 106-554 (2001), is similar 
to that of the RFA. The courts have declined to interpret the IQA to contain a private 
right of judicial review.^" 

The result of NEPA’s dramatic expansion: a system so bogged-down by 
administrative procedure and litigation that it simply can’t work quickly.^* Although this 
result was not intended by Congress when it enacted NEPA, over thirty years, the modest 
requirements of NEPA became an all-consuming super-mandate that overwhelms large- 
scale projects. As the U.S. Court of Appeals for the D.C. Circuit recently noted in a 
somewhat different context, “[t]he law tends to snowball. A statement becomes a 
holding, a holding becomes a precedent, a precedent becomes a doctrine, and soon 
enough we’re bowled over at the foot of a mountain, on our backs and covered in 
snow.”“ And when the government actually needs to funnel money quickly into 
infrastructure to create jobs, the delay built into complying with NEPA can present real 
problems. That is precisely what happened in the case of the 2009 stimulus. 


5 U.S.C. §§601-612. 

'®Pub.L. No. 96-354, §611,94 Slat. 1164 (1980) (codifiedal 5 U.S.C. § 611). As die Office of 
Advocacy explained in a 1982 panipMct, Tke Regulatory Flexibilily Act, “[t]hc Act as fmally passed tries to 
strike a balance betyveen minimizing opportunities for stalling the regulatory process vvliilc still assuring 
judicial pressure for agency compliance." Office of Admcacy, The Regulatory Flexibility Act (October 
1982) at 16. 

■‘hScc, e.g.. Stilt Institute r. J.eaeitt^ 440 F. 3d 156 (4’*’Cir. 2006). 

■' The near-certainty tlial a ptojecl’s permits will be litigated caused one company . Shell, to actually file a 
lawsuit against its own pruiect so that it didn’t have to wait until tlic last day of the statute of limitations 
for its opponents to file suit. See iitt!3:/yyyvvw.alaskajomiiai.com/Aiaska-jQuntal-of-Conimercc/AJOC- 
Febmarv-26-2012/Sheij-lijes-Bre-etuptive"Stti.ke-seeks-approvaj-of-process-on-SDill-plan/ . 

--AKMLLCv. Secretary of Labor, eio/., No. 11-1106, 2012 U.S. App. LEXIS 6940, at *12 (D.C. Cir. Jan. 
20 , 2012 ). 
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TT. NEPA and the Recovery Act: A Cry for Help 

During debate on the 2009 economic stimulus bill, the American Recovery and 
Reinvestment Act (“Recovery Act”), the Chamber called attention to the fact that our 
nation’s flawed permitting process in effect ensures that no project will ever truly be 
“shovel-ready.” Senators Barrasso and Boxer worked together to secure an amendment 
to the bill requiring that the NEPA process be implemented “on an expeditious basis,” 
and that “the shortest existing applicable process” under NEPA must be used. 

The Barrasso-Boxer amendment, which became Section 1609 of the Recovery 
Act, had a huge impact. According to CEQ data, 192,707 NEPA reviews were required 
for Recovery Act projects; 184,733 of them were satisfied through the use of categorical 
exclusions.^^ 7, 133 reviews went through an EA and received a finding of no significant 
impact (EON SI). Only 841 required an EIS, the longest available process under 
NEPA.^’ 

This is both good and bad news. It is good because policymalcers were able to 
find a way to avoid protracted NEPA reviews and got the money out quickly. However, 
it is bad because it means the government avoided the big, complex projects that would 
have required an EA or EIS — i.e., the ones that create a lot of jobs — because the 
environmental review would have taken too long. 

Categorical exclusions are, by definition, categories of actions “which do not 
individually or cumulatively have a significant effect on the human environment and 
which have been found to have no such effect in procedures adopted by a Federal 
agency. By committing 96 percent of the available stimulus funds to projects that 
qualified for categorical exclusions,*^ the Administration was committing only to projects 
so benign that they had no environmental impact whatsoever. This is directly at odds 
with the spirit of NEPA, which seeks to provide a balance between environmental 
protection and economic development. 

The Chamber does not wish to engage in a debate over the number of jobs created 
by the Recovery Act. However, it is certainly worth pointing out that only 3.7 percent of 
the projects funded by the Recovery Act were of the size and complexity to merit an EA, 
and 0.4 percent qualified for an EIS. Ignoring NEPA will not fix NEPA, it will only 


The Eleventh and Final Report on the National Environmental Poliey Act Slahts and Progress for 
American Recovers' and Reinvestment Act of 2009 Acthfties and Projects, available at 

htto:.'7ceq hss.doe.Eov.tceg reDorts.'repoits congress iiovlOl 1 .litrnl . 

Id. 

^-’Id. 

* 40 C.F.R. § 1508.4. 

To be clear, NEPA applied to almost cvcrs'tliing covered by the Recovery' Act. CEQ reports that only 
4,280 projects were categorized as “NEPA not applicable," meaning departments and agencies act in a 
ministerial capacity' to distribute funds and do not control the use of the funds or are acting mider statutes 
for ss'hich their actions are exempted from NEPA review. 
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deter developers from taking on large job-creating projects. The RAPID Act will 
specifically help move these larger projects along. 

ITT. Permit Streamlining: A Bipartisan Solution 

There have been very few issues that have found agreement within the 1 12'*' 
Congress, let alone Congress and the White House. But increasing the efficiency of the 
permitting process for infrastructure projects is a concept Republicans, Democrats and 
the business community all agree is needed. 

26 bills have been introduced in the 112* Congress that streamline NEPA in some 
way, shape or form. These bills have applied to roads, rails and bridges, oii and gas 
exploration and production, renewable energy, transmission lines, forests and other 
projects. They have been introduced by both Republicans and Democrats, and several 
have enjoyed bipartisan support. 

Over the past year. President Obama and his administration have taken several 
important steps designed to increase the efficiency of the federal permitting process. In 

2011, the President’s Council on Jobs and Competitiveness developed — in consultation 
with the Chamber and a wide range of stakeholders — a set of common-sense initiatives to 
boost jobs and competitiveness. Chief among these initiatives was a set of ideas to 
“simplify regulatory review and streamline project approvals to accelerate jobs and 
growth.”^* Recommendations included early stakeholder engagement, reduced 
duplication among local, state and federal agency reviews, and improved litigation 
management.*'’’ 

On August 3 1, 201 1, President Obama issued a Presidential Memorandum 
instructing agencies to (1) identify and work to expedite permitting and environmental 
reviews for high-priority infrastructure projects with significant potential for job creation; 
and (2) implement new measures designed to improve accountability, transparency, and 
efficiency through the use of modem information technology. In October 2011, the 
Administration selected 14 infrastructure projects and seven transmission lines for 
expedited permitting and review.^” In December 2011, CEQ issued draft guidance in 
accordance with the Presidential Memorandum, CEQ issued final guidance in March 

2012. As explained in the following section, CEQ’s guidance largely resembles the 
concepts in the RAPID Act. 

Finally, in his State of the Union address on January 24, 2012, the President took 
his boldest step yet, announcing that he would “sign an Executive Order clearing away 
the red tape that slows down too many construction projects.”’^’ In the months since, the 


“Interim Report of the President’s Council on Jobs and Competitiveness, available at httpi/jLtTWivjobS; 
comic ii.conyrecoimiiendaiioiis/sireamliue-reeiilations-lliat-burt-iob-creatioii/. 

Available at littp:/Atvvw.wiiitehoiisc.mv/tiic-prcss-officc/2011/10/U/QbaLiin-adraimstn.ition-ani!oimccs- 
selection-1 4-infrastnicture-proiects-be-e . 

Available uf liftp://wvw.'wliiteiiouse.vov/the-t)ress-office/2012/0t,24/remaiks~president-state"m!ior!" 
add.ress. President Obama's exact remarks were: “In the next few weeks. I will sign an executive order 
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administration has taken steps to streamline oil and gas permitting^^ and the siting of 
wind projects,’’ but has not yet issued the Executive Order described by the President in 
his State of the Union address. 

The Chamber is grateful for the President’s strong support for permit 
streamlining. But more must be done, and the RAPID Act is the proper path forward. 

ITT. The RAPID Act: Modeled After Existing Law 

The RAPID Act is very wisely modeled after an existing law that works: Section 
6002 of the Safe, Accountable, Flexible, Efficient Transportation Act: A Legacy for 
Users (SAFETEA-LU). The structure of the RAPID Act is strikingly similar to Section 
6002, and many of its best provisions — schedule requirements, concurrent reviews, and 
the statute of limitations — are identical to Section 6002. 

SAFETEA-LU was signed into law by President George W. Bush on August 10, 
2005. The bill received six months of extensive committee and floor debate in both 
houses of Congress. The final version passed the House by a 412-8 vote and the Senate 
by a 91-4 vote. Of the four members of this Subcommittee serving at the time — Reps. 
Smith (R-TX), Coble (R-NC), Gallegly (R-CA), and Conyers (D-Ml) — all voted for 
passage of the bill. 

Section 6002 of SAFETEA-LU contains two key components: (1) process 
streamlining and (2) a statute of limitations. The process streamlining component does 
not in any way circumvent any NEPA requirement; in fact, the statute explicitly provides 
that “[njothing in this subsection shall reduce any time period provided for public 
comment in the environmental review process.” Section 6002 designates DOT as lead 
agency for all SAFETEA-LU projects and requires early participation among the lead 
agency (DOT) and other participating agencies. It requires federal agencies to conduct 
NEPA reviews concurrently (rather than sequentially), requires early identification and 
development of issues, and sets deadlines for decisions under other federal laws. The 
goal of the process streamlining provision was not to escape NEPA, but merely to 
facilitate interagency and public coordination so that the process could be sped up. The 
second key element in Section 6002 is a 180-day statute of limitations to “use it or lose 
it” on judicial review. Without such a provision, the prevailing statute of limitations is 
the default six-year federal statute of limitations for civil suits. 


clearing away the rcd tape that slows down too imiiy constniction projects. But you need to fimd these 
projects. Take the money we're no longer spending at war, use half of it to pay down our debt, atid use the 
rest TO do some nation-building right here at home." 

On April 3, 2012, the Department of the Interior announced it would automate the approval process for 
applications of pennils to drill. Interior estimates it will reduce approval limes from 298 days lo 60 days. 

On April 2, 2012, the administration announced a Memorandum of Understanding (MOU) with several 
states to coordinate wind permitting on the Great Lakes. Participating in the Memorandum of 
Understanding (MOU) are the states of Illinois, Michigan, .Minnesota, New' York and [Pennsylvania, as well 
as 10 federal agencies, including CEQ, DOE. tlie Anny Corps of Engineers. U.S. EP.A and the Fish and 
Wildlife Service. Ohio, Indiana and Wisconsin did not sign the MOU. 
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Section 6002 is working, and working well. A September 2010 report by the 
Federal Highway Administration found that just the process streamlining component of 
Section 6002 has cut the time to complete a NEPA review in half from 73 months down 
to 36.85 months. The 180-day statute of limitations is cutting back on a typical NIMBY 
practice of waiting until the very last day to file a lawsuit against a project. Because the 
impact of waiting until the last day for filing of suits is to delay projects as long as 
possible, this tactic is particularly effective with a six-year statute of limitations. Even 
with the 180-day statute of limitations, groups still wait until the last week or last day to 
file, so that the project is delayed as long as possible. A good example of this happening 
is the Maryland InterCounty Connector^”* highway project. 

IV. The RAPID Act is Effective Permittin2 Reform 

The RAPID Act takes the most effective elements of Section 6002 — concurrent 
reviews, deadlines, the statute of limitations — and applies them to all infrastructure 
projects. The RAPID Act almost exclusively relies upon concepts that are part of 
existing law and that have been shown to work in other contexts, such as SAFETEA-LU. 
Like Section 6002, the RAPID Act talces no rights away from agencies or the public to 
participate in the environmental review process. 

hnportant reforms made by the RAPID Act include: 

• Early designation of a lead agency, participating agencies and cooperating 
agencies when multiple agencies are involved in a NEPA review; 

• Acceptance of state “little NEPA” reviews where the state has done a 
competent job, avoiding needless duplication of state work with the 
federal NEPA review; 

• Imposition of a duty on agencies to involve themselves in the process 
early and comment early, with a failure to do so serving as a measure of 
procedural default; 

• A reasonable process for determining the scope of alternatives, so that the 
NEPA review does not turn in to a limitless quest to evaluate millions of 
infeasible alternatives; 

• Consolidation of the process into a single EIS and single EA for a NEPA 
project, except as otherwise provided by law. 

• Allowance of the project sponsor to participate in the preparation of 
environmental documents and provide funding — a reform made recently 
by California in state permit streamlining reforms; 

• A requirement that each alternative include an analysis of employment 
impacts; 

• Creation of a schedule for the ETS or EA, including deadlines for decisions 
under other Federal laws; 


litTp://www.washinetonpost.com,6vp-dviVcontent./aiticle/2006/] 1 /O ! /.AR20()6 1 1 0 1 03 1 5.5 litmi . The final 
Record of Decision was issued on May 29, 2006. Siena Club and Enviromiiental Defense gave notice of 
intent to sue on November 2, 2006, and filed the law suit on December 20, 2006. 
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• Reasonable fixed deadlines for completion of an EIS or EA; and 

• Reduction in the statute of limitations to challenge a final EIS or EA from 
six years down to 180 days. 

The RAPID Act is a practical, industry-wide approach that makes the same 
changes to NEPA that the Obama Administration is currently doing on a case-by-case 
basis. Consider the 14 projects the White House announced it would streamline on 
October 1 1, 201 1. Those projects are being expedited through a combination of 
improved coordination or cooperation among agencies, a process for dispute elevation 
and resolution, and a schedule for document reviews. The RAPID Act requires these 
same concepts: early coordination, concurrent reviews, prompt identification of the lead 
agency, early invitation of participating agencies, a schedule for completion of the 
review, and a predictable 180-day statute of limitations. 

Because the RAPID Act changes the procedure for administering an 
environmental law, there will likely be groups that decry the bill as an affront to 
environmental protection. But the fact remains that the RAPID Act makes only 
procedural changes. It amends the Administrative Procedure Act, not the organic NEPA 
statute. The bulk of the bill has been enacted in other contexts and has proved successful 
without impeding the rights of any private citizen. 

The 180-day statute of limitations — which, again, is part of SAFETEA-LU and is 
working — fixes what is essentially a loophole in the system, the six-year statute of 
limitations to challenge final NEPA action. Consider that a challenge to a final 
regulation (which in most circumstances has a much greater impact on the public than a 
single project) is limited to 60 days; why then does a challenge to a different final agency 
action, an EIS, require six years? The RAPID Act harmonizes judicial review of NEPA 
decisions with review of other final agency actions under the Administrative Procedure 
Act. 


Most importantly, though, the RAPID Act addresses the common problem that 
Project No Project identified: that project delays cost money and jobs. To those that 
question why deadlines are needed for completion of a project, the response is simple and 
clear: they are needed to create jobs. Project No Project showed that in the energy 
sector alone, one year of delay translates into millions of jobs not created. The Chamber 
believes creation of millions of jobs is worth forcing our government to work a little 
faster. The RAPID Act accomplishes this goal. 

V. The RAPID Act is a Codification of March 2012 CEO NEPA Guidance 

The RAPID Act contains a set of principles that members of both parties can 
agree upon. In many ways, the RAPID Act is a codification of principles set forth in 
CEQ’s March 2012 guidance on NEPA efficiency. Consider the similarities: 
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March 2012 CEQ Guidance 

RAPID Act 

CEQ recommends that agencies begin 
preparing for an EIS in the early stages of 
development of a proposal. For actions 
initiated at the request of a non-Federal 
entity, CEQ recommends that agencies 
begin the EA or ETS process no later than 
receipt of a complete application. 

Subsection (f)(2) requires prompt 
identification of the lead agency, which 
then has 45 days from receipt of the project 
initiation notice to initiate the 
environmental review and invite 
participating agencies. Subsection (f)(1) 
requires the project sponsor’s notice to 
include a description of the project, general 
location, and a statement of any anticipated 
Federal approvals. 

CEQ recommends that Federal agencies, 
should guide applicants to gather and 
develop the best possible information 
before submitting an application, and notes 
that several agencies require the applicant 
to prepare and submit an environmental 
report to help inform and prepare the 
agency’s NEPA analysis and 
documentation, and facilitate review. 

Subsection (c)(1) allows the project 
sponsor, upon request, to prepare any 
environmental document under NEPA 
required in support of any project or 
approval by the lead agency, provided that 
the lead agency provides guidance to the 
project sponsor, independently evaluates 
the document, and approves or adopts the 
document prior to using it in the review. 

CEQ recommends that the lead agency can 
solicit cooperation as early as possible 
from other agencies with jurisdiction or 
expertise on particular environmental 
issues. Those cooperating agencies can 
work with the lead agency to ensure that 
one NEPA review process informs all 
relevant decisions. 

Subsection (e)(2) requires the lead agency 
to identify, as early as practicable, in the 
environmental review for a project, any 
other agencies that may have an interest in 
the project, and requires invitation of such 
agencies to become participating agencies 
in the environmental review for the project. 
Agencies have 30 days to respond to the 
invitation, which can be extended by good 
cause. 

CEQ recommends that a lead agencies use 
scoping to identify and eliminate from 
detailed study the issues that are not 
significant or that have been covered by 
prior environmental review. 

Subsection (g)(1) requires, as early as 
practicable but no later than during scoping 
for a proj ect requiring the preparation of an 
environmental impact statement, the lead 
agency to consult with participating 
agencies and determine the range of 
alternatives to be considered for a project. 

CEQ recommends that the lead agency 
preparing an EA or an EIS invite the 
participation of affected Federal, State, and 
local agencies, any affected Indian tribe, 
the proponent of the action, and “other 
interested persons.” 

Subsection (h)(1)(A) requires the lead 
agency to establish a plan for coordinating 
public and agency participation in and 
comment on the environmental review for a 
project or category of projects to facilitate 
the expeditious resolution of the review. 

CEQ encourages Federal agencies to 
collaborate with Tribal, State, and local 
governments to the fullest extent possible 

Subsection (d)(2)(A) requires, upon the 
request of a project sponsor, the lead 
agency to adopt an environmental study 
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to reduce duplication, unless the agencies 
are specifically barred from doing so by 
some other law, and strongly recommends 
taking every reasonable opportunity to 
ensure that those reviews run concurrently 
rather than consecutively. 

document that has been prepared for a 
project under state laws and procedures as 
the environmental impact statement or 
environmental assessment for the project, 
provided that the lead agency determines 
that the state laws and procedures under 
which the environmental study document 
was prepared provide environmental 
protection and opportunities for public 
involvement that are substantially 
equivalent to NEPA. 

CEQ recommends that Federal agencies 
seek efficiencies and avoid delay by 
attempting to meet applicable non-Federal 
NEPA-like requirements in conjunction 
with either an EA or an EIS wherever 
possible. 

Subsection (i)(4) sets deadlines for 
decisions under other Federal laws relating 
to project. If the decision is required 
before issuance of a ROD or FONSI, the 
deadline is 30 days; for all other decisions, 

90 days. 

CEQ recommends concurrent reviews 
(rather than sequential) whenever 
appropriate. 

Subsection (e)(7) requires concurrent 

Federal reviews and implementation of 
administrative, policy, and procedural 
mechanisms to enable the agency to ensure 
completion of the NEPA process in a 
timely, coordinated, and environmentally 
responsible manner. 

CEQ recommends that agencies consider 
adoption or incorporation by reference of 
materials prepared by other agencies with 
certain expertise, where it would be more 
efficient. 

Subsection (d) requires that the EA or EIS 
be adopted by all Federal agencies making 
approvals for the project, and that, where 
available, secondary and cumulative impact 
analyses prepared under NEPA for projects 
in the same geographic area be used. 

CEQ recommends that agencies provide a 
reasonable and proportionate response to 
comments on a draft EIS by focusing on 
the environmental issues and infonnation 
conveyed by the comments. 

Subsection (e)(8) requires commenting 
agencies to limit their comments to areas of 
their own expertise, and the lead agency is 
not required to respond to issues raised by 
commenting agencies that are outside the 
scope of that agency’s expertise. 

CEQ notes that its regulations encourage 
Federal agencies to set appropriate time 
limits for individual actions and provide a 
list of factors to consider in establishing 
timelines. 

Subsection (h)(B) requires the lead agency 
to set a schedule for completion of the 
review, and sets forth a list of factors to 
consider in establishing timelines. 

CEQ notes that it is entirely consistent with 
the purposes and goals of NEPA and with 
the CEQ Regulations for agencies to 
detennine appropriate time limits for the 

EA process. 

Subsection (i) sets deadlines for the 
preparation of an EIS or an EA, which can 
be extended if good cause is shown or if a 
different deadline is agreed to by 
agreement of interested parties. 
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VI. Conclusion 


As Project No Project shows, trillions of dollars and millions of American jobs 
can be created if projects can complete their permitting on a timely basis. NIMBY 
activism has blocked projects of all shapes and sizes through tactics such as organizing 
local opposition, changing zoning laws, opposing permits, filing lawsuits, and using other 
long delay mechanisms, effectively bleeding projects dry of their financing. 

The RAPID Act restores Congressional intent and allows environmental reviews 
under NEPA to function as designed. It sets forth a common-sense procedure for 
completion of environmental reviews — one that already works in the transportation 
context and has enjoyed broad, bipartisan support. And the RAPID Act does not remove 
or modify any public citizen’s right or ability to participate in the NEPA process. 

If enactment of the RAPID Act could have the same impact on energy, forest 
management, and intermodal projects that SAFETEA-LU Section 6002 has had on 
transportation projects, Congress will have done wonders to create Jobs and boost our 
economic recovery. The Chamber strongly supports passage of the RAPID Act and 
stands ready to work with the Subcommittee to move the bill through Congress. Thank 
you for the opportunity to testify today. 1 look forward to answering any questions you 
may have. 


20 



61 


Mr. Ross. Mr. Bauman, you are now recognized for 5 minutes for 
an opening. 

TESTIMONY OF GUS BAUMAN, ESQ., 

BEVERIDGE & DIAMOND, P.C. 

Mr. Bauman. Thank you Mr. Ross and Mr. Cohen, especially. 

The remarks that I offer today reflect my personal views and are 
not being made on behalf of and are not intended to reflect the 
views of Beveridge & Diamond or any other entity. 

The National Environmental Policy Act, NEPA, has been with us 
for 42 years. The Administrative Procedure Act, APA, has been 
with us for 66 years. NEPA is a procedural statute that requires 
Federal agencies to pause and take a hard look at the environ- 
mental consequences of their proposed actions. APA is a procedural 
statute that regulates the manner and process of Federal agencies 
in their rulemaking and decision-making. While both NEPA and 
APA are largely procedural in nature, their day-to-day workings 
have profound impacts not only on the Nation, but also on the 
rights of citizens as well as the authority of States and localities 
to perform their governmental functions. 

The problem at hand is the increasingly undue length of time it 
takes to conduct a NEPA review of a proposed project, be it public 
or private, that relies on Federal funds or approval of some kind. 

A 1994 GAO report found that NEPA review of a highway 
project, for example, took an average 4.4 years to complete. If an 
Army Corps section 404 permit was involved because of the pres- 
ence of waters of the United States, then NEPA review took an av- 
erage 5.6 years to complete. Since that GAO report, nothing has 
gotten any simpler. Indeed, a 2005 study of NEPA reviews of Or- 
egon highway projects presented to the Transportation Research 
Board of the National Academy of Sciences by Dr. J. Dill of Port- 
land State University, found it took an average 6.1 years to com- 
plete. Of course litigation, or just its threat, stretches the process 
much further, exacerbating the costs of delay for needed projects. 

According to the 2007 CRS Report for Congress, called Stream- 
lining NEPA, in 2004, 170 NEPA cases were filed in court to stop 
a project. Just 6 percent of them resulted in an injunction. I am 
firmly convinced from professional experience, having worked in 
and out of government, that the Congress and President of 1969 
never intended that an environmental impact statement process — 
a statement, mind you — the more expansive terms “report” or 
“study” were not even used — would devolve over time into a 
multiyear incredibly arcane thicket of rules, huge reports, and con- 
stant court fights in which any project of importance to the Nation 
or a State that has some kind of Federal hook attached would like- 
ly be delayed. 

Key elements of this RAPID bill would restore to NEPA a more 
rational and manageable process without undercutting the law’s 
environmental review elements. Under the bill, the agencies par- 
ticipating in the review of a proposed construction project would 
have to work concurrently rather than, as is often the case, con- 
secutively. They would have to follow an agreed-upon schedule with 
deadlines. If an agency chooses to file comments late in the agreed- 
upon schedule when the decisions have been assessed, then 
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reached and relied upon, the lead agency shall not regard such late 
commentary. Additionally, an environmental impact statement 
shall be done within 2 years; an environmental assessment within 
1 year. Extensions of time are allowed for good cause. 

These basic reforms, taken together, would force all the agencies 
to hear each other out from the get-go, would deter an agency from 
holding back its views until late in the process, and would enforce 
a rigor of review and comment where too often little exists today. 

The streamlining bill also introduces the helpful concept that 
agencies put forward issues of concern as early as practicable so 
that they may be assessed and resolved; and once resolved, not re- 
opened. And where resolution is not achieved, the lead agency shall 
notify the heads of the participating agencies as well as the Council 
on Environmental Quality. In that way, when reviews get bogged 
down and inordinately stretched out by lower-level agency people 
who sometimes refuse to see the forest for the trees, elevation of 
an issue can bring needed national or State perspective to the 
table. And requiring an annual report to the Congress on the work- 
ings of NEPA, including the status of litigation, is an excellent way 
to keep our elected representatives on top of the NEPA process. 

Finally, the streamlining bill takes the 180-day statute of limita- 
tions established in the Transportation Act of 2005, called 
SAFETEA-LU, and extends it to all NEPA claims seeking judicial 
review of an approved construction project. Now this makes emi- 
nent sense. No project sponsor, having endured the entire NEPA 
process with all that that entails, given the myriad statutory and 
regulatory requirements culminating in the final agency action, 
should have to wonder beyond 6 months of time if someone might 
appeal the project decision to court. Thank you. 

Mr. Ross. Thank you Mr. Bauman. 

[The statement Mr. Bauman follows:] 
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The remarks I offer today reflect my personal views and are not being made on behalf of, 
and are not intended to reflect the views of, Beveridge & Diamond or any other entity. 

The National Environmental Policy Act (NEPA) has been with us for 42 years. The 
Administrative Procedure Act (APA) has been with us for 66 years. NEPA is a procedural 
statute that requires federal agencies to pause and take a “hard look" at the enviiomnental 
consequences of their proposed actions. The APA is a procedural statute that regulates the 
manner and process of federal agencies in their rulemaking and decisionmaking. While both 
NEPA and AP.A are largely procedural in nature, their day-to-day workings have profound 
impacts not only on the nation but also on the rights of citizens as well as the authority of states 
and localities to perform tlieir governmental functions. 

The problem at hand is the increasingly undue length of time it takes to conduct a NEPA 
review- of a proposed project, be it public or private, that relics on federal funds or approval of 
some kind. A 1 994 GAO Report found that NEPA review of a highway project took an average 
4.4 years to complete. If an Army Corps Section 404 permit was involved because of the 
presence of waters of the United States, then NEPA review took an average 5.6 years to 
complete. Since that GAO Report, nothing has gotten any simpler. Indeed, a 2005 study of 
NEPA reviews of Oregon highway projects, presented to the Transportation Research Board by 
Dr. J. Dill of Portland State University, found it took an average 6. 1 yetirs to complete. Of 
course, litigation or just its threat stretches the process much further, exacerbating the costs of 
delay For needed projects. According to the 2007 CRS Report for Congress “Slrearalining 
NEPA,” in 2004, 170 NEPA cases were filed in court to stop a project. Just six percent of them 
resulted in an injunction. 
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I am firmly convinced from professional experience, having worked in and out of 
govemiiieiil, that the Congress and President of 1 969 never intended that an Environmental 
Impact Statement process (a “statement,” mind you; the more expansive terms “report” or 
“study” were not even used) would devolve over time into a multi-year, incredibly arcane thicket 
of rules, humongous reports, and constant court fights in which any project of importance to the 
nation or a state that has some kind of federal hook attached would likely be delayed for years 
without providing in return any meaningful measure of environmental accounting for all that 
documented pulling of hair and gnashing of teeth. The needless waste of precious time, money, 
and other resources (Including mountains of paper) is simply extraordinary. 

The RAPID hill would restore to NEPA a more rational and manageable process without 
undercutting Ihe law’s environmental review elements. Under the bill, the agencies paiticipating 
in the review of a proposed construction project would have to work concurrently rather than, as 
is often the case, consecutively. They would have to follow an agreed-upon schedule with 
deadlines. If an agency chooses to file comments late in the agreed-upon schedule, when 
decisions have been assessed then reached and relied upon, the lead agency shall not regard such 
late commentary. Additionally, an Environmental Impact Statement shall be done within two 
years, an Environmental Assessment within one year. Extensions of time are allowed for good 
cause. These basic reforms, taken together, would force all the agencies to hear each other out 
Ifom the get-go, would deter any agency from holding back its views until late in the process, 
and would enforce a rigor of review and comment where, too often, little exists today. 

The streanriining bill also introduces the hclpfiil concept that agencies put foiW'ard issues 
of concern as early as practicable so that they may be assessed and resolved, and once resolved, 
not rc-opened. And where resolution is not achieved, the lead agency shall notify the heads of 
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the participatirg agencies as well as the Council on Environmental Quality. In that way, when 
reviews get bogged down and inordinately stretched out by lower-level agency people who 
refuse to see the forest for the trees, elevation of an issue can bring needed rational or state 
perspective to the table. And requiring an annual Report to the Congress on the workings of 
NEPA, including the status of lihgation, is an excellent way to keep our elected representatives 
on top of the NEPA process. 

Finally, the streamlining bill takes the 180-day statute of limitations established in the 
trimsportacion act of 2005 (called SAFETEA-LU) and extends it to all NEPA claims seeking 
judicial review of an approved construction project. This makes eminent sense. No project 
sponsor, having endured an entire NEPA process, with all that that entails given the myriad 
statutory and regulatoiy requirements, culminating in a final agency action, should have to 
wonder beyond six months of time if someone might appeal the project decision to court. 

The reforms outlined above will save meaningful time and lake nothing away from 
legitimate emdronmental protection. They are rational. Sometimes being rational makes sense. 


1619496V1 Wasilinsloil 009260 
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Mr. Ross. Mr. Margro, you are now recognized for 5 minutes. 

TESTIMONY OF THOMAS MARGRO, CEO, 
TRANSPORTATION CORRIDOR AGENCIES 

Mr. Margro. Thank you, Mr. Chairman and Congressman 
Cohen. My name is Tom Margro. I am the chief executive officer 
of the Transportation Corridor Agencies. We are two joint powers 
authorities formed by the California Legislature to plan, finance, 
construct and operate toll roads in Orange County, California. 

Thank you for the opportunity to speak before you today to dis- 
cuss our agency’s ongoing challenges over more than 15 years to se- 
cure the Federal approvals needed to complete the 241 toll road. 
Not only is this project critical to alleviating congestion in Orange 
County, but it will create over 17,000 jobs and requires no Federal, 
State, or local funding. 

TCA recently retained the firm of Beacon Economics to do an 
economic benefits analysis of our project for the purposes of high- 
lighting the importance of the project to the region and the State. 
The report found that designing and building this $1.7 billion 
project will create more than 13,600 jobs in Orange County alone, 
and an additional 3,800 jobs statewide. It will also generate more 
than $3 billion in economic output in California and create almost 
$160 million annually in local and State tax revenues. The reces- 
sion has severely impacted our local economy. And the Orange 
County and L.A. Building and Construction Trades Council is re- 
porting unemployment rates of 40 to 65 percent for their members. 

I commend Congressman Ross for introducing H.R. 4377 and the 
Subcommittee for holding this hearing. I have reviewed the bill, 
and I believe it makes important reforms that will allow critical 
projects like ours to move forward expeditiously without compro- 
mising environmental protections and the public input. 

The TCA completed the first 51 miles of our planned 67-mile toll 
road system in 12 years. However, the last 16 miles has been mired 
in the Federal environmental review and permitting process for 
over 15 years. The project was intended to be a model for improv- 
ing the complex Federal environmental process by integrating re- 
views under the NEPA Act, the Clean Water Act, the Endangered 
Species Act, and other Federal environmental laws. 

The review process was undertaken through the formation of a 
voluntary collaborative of State and Federal agencies, working 
through a memorandum of understanding among the Federal High- 
way Administration, the EPA, the Army Corps of Engineers, and 
the U.S. Fish & Wildlife Service, with Federal highways being the 
lead agency. Key provisions of this MOU were the commitment by 
all agencies to reach consensus at key decision points and included 
language precluding agencies from revisiting their concurrence, ex- 
cept in very limited circumstances. 

This process actually involved two stages. In the first stage, the 
collaborative developed the Purpose and Need Statement and iden- 
tified 24 alternatives for initial evaluation. This took 4 years. The 
second stage took 6 years, during which technical studies were per- 
formed, and these alternatives were refined, developed, and evalu- 
ated to arrive at the final 10 alternatives that would be carried for- 
ward in full analysis in the environmental impact statement. 
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The last steps of stage two included the identification by the col- 
laborative of agencies of an environmentally preferred alternative 
which is designated for corps purposes as the preliminary LEDPA, 
or least environmentally damaging practicable alternative. 

Having been part of the collaborative process, the U.S. Fish & 
Wildlife Service could now complete their evaluation within the 
mandated 135 days. However, it still took an additional 3 years to 
receive our biological opinion which, fortunately, came out to be 
one of no jeopardy. 

When the TCA applied for the consistency certification under the 
Coastal Zone Management Act, project opponents objected to the 
project and produced a study disputing the previous 10 years of 
analysis by the collaborative. At this point, both the EPA and Army 
Corps questioned the preferred alternative that they had previously 
selected and asserted the need for additional environmental studies 
and reopened the debate concerning other alternatives. 

Our experience with this voluntary collaborative demonstrates 
that the Federal environmental process needs fundamental reform. 
Despite over a decade of effort by these agencies and the expendi- 
ture of over $20 million by the project sponsor, ourselves, this vol- 
untary collaborative process failed as there was no agreement on 
a preferred alternative. The TCA is committed to working with all 
stakeholders to complete the project in an environmentally respon- 
sible manner while creating new jobs. The current process, how- 
ever, serves as a disincentive for project opponents to work coop- 
eratively with project sponsors to address issues, since opponents 
can delay or stop projects under the current process without any 
repercussions. 

Unfortunately, projects around the country have faced similar 
delays because of this unwieldy process which allows an endless 
and duplicative review of alternatives, with regulatory agencies 
getting numerous bites at the apple. This results in added costs 
and stops, or delays projects that would provide much-needed eco- 
nomic benefits and congestion relief. 

Based on our experience and frustration with the NEPA review 
and permitting process for our project, we strongly support the pro- 
visions in Congressman Ross’ RAPID Act of 2012. Thank you. 

Mr. Ross. Thank you Mr. Margro. 

[The prepared statement of Mr. Margro follows:]* 


*See Appendix for the attachment submitted with this statement. 
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Mister Chairman, Members of the Subcommittee, my name is Tom Margro and i am the 
Chief Executive Officer of the Transportation Corridor Agencies, two joint powers 
authorities formed by the Caiifornia iegislature to pian, finance, construct, and operate toii 
roads in Orange County, Caiifornia. Thank you for the opportunity to speak before the 
House Committee on the Judiciary's Subcommittee on Courts, Commerciai and 
Administrative Law to discuss our agenc/s ongoing chaiienges over more than 15 years to 
secure the federal approvais needed to build the 241 toii road. Not oniy is this project 
criticai to aiieviating congestion in Orange County, but it is a project that wiii: (1) create 
over 17,000 jobs and (2) that requires no government funding. Funding is provided through 
non-recourse tax-exempt municipai bonds via private investment. 

TCA recentiy retained Beacon Economics to do an economic benefits analysis of the project 
for the purposes of highlighting the importance of the project to the region and state. The 
report found that designing and building the road will create more than 13,600 jobs in 
Orange County and an additional 3,800 jobs statewide. It will also generate more than $3 
billion in economic output in California and create almost $160 million annually in local and 
state tax revenues. The recession has severely impacted our local economy and the LA 
Building and Construction Trades Council is reporting unemployment rates of 40 to 65 
percent for their members, 

Based on our experiences with the 241 project, we agree with the recommendations in HR 
4377 for improving the environmental review process to expedite project delivery and 
reduce costs on projects around the United States. 

Introduction 

The 241 toll road in Orange County has been in the planning process since 1981. It is 
designed to provide an alternative north-south route to Interstate 5 in southern Orange 
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County and northern San Diego County - one of the most congested interstate Highways in 
the nation. While the TCA completed the first 51 miles of the toll road system in 12 years, 
the last 16 miles has been mired in the federal environmental review and permitting 
process for 15 years. The project was intended to be a model for improving the complex 
federal environmental process by integrating reviews under the National Environmental 
Policy Act (NEPA), the Clean Water Act (CWA), the Endangered Species Act (ESA) and other 
federal environmental laws. The state and federal agencies formed what is known as the 
"Collaborative" under a Memorandum of Understanding (MOU) among the Federal 
Highway Administration (FHWA), the Environmental Protection Agency (EPA), the Army 
Corps of Engineers (Corps) and the U.S. Fish and Wildlife Service (FftW). FHWA served as 
the lead agency. 

Rather than serving as a model for how to make the federal environmental process more 
efficient, the experience with the Collaborative demonstrates that the federal 
environmental process needs fundamental reform. Despite over a decade of effort by 
these agencies, and the expenditure of over $20 million by the project sponsor, TCA, the 
process failed. 

Project Conception and Planning 

Orange County completed initial studies of the need for an alternative to Interstate-5 in the 
1970s and 1980s. After approving a conceptual corridor in the early 1980s, local 
government realized that traditional state and federal funding sources would not be 
adequate to fund the construction of new regional transportation facilities. In 1986, the 
California State Legislature established the Transportation Corridor Agencies, public joint- 
powers agencies, with the task of financing, constructing and operating the 241 and other 
toll roads. 
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TCA financed the construction of 51 miles of new regional toll highways -- The San Joaquin 
Hills (73), Foothill (241), and Eastern (241/261/133) by issuing non-recourse bonds - backed 
solely by toll revenues and development impact fees collected from new development in 
the area of the projects. No federal highways dollars were used to construct the projects. 
Since the bonds are not backed by the government, taxpayers are not responsible for 
repaying the debt if future toll revenues fall short. Instead, toll and development impact fee 
revenue go towards retiring the construction debt. TCA was able to construct 51 miles of 
toll roads in 12 years. 

The NEPA/404 Collaborative Process 

TCA conducted further studies and environmental evaluation of the 241 between 1989 and 
1991 and the TCA completed an Environmental Impact Report (EIR) under the California 
Environmental Quality Act - the state version of NEPA - and, in 1991, adopted a locally- 
preferred alternative. TCA then embarked on the federal environmental process, including 
the preparation of a federal Environmental Impact Statement (EIS) and other studies 
required to comply with the federal Endangered Species Act, the Clean Water Act, the 
National Historic Preservation Act, the Coastal Zone Management Act and several other 
federal laws. FHWA acted as the lead federal agency. 

The TCA and FHWA initiated the Collaborative process to implement a 1993 agreement (the 
NEPA/404 Memorandum of Understanding, or NEPA/404 MOU) among the FHWA, the 
Corps, F&W and the EPA, The stated purpose of the MOU is to improve interagency 
coordination and integrate environmental permitting and analysis procedures. It attempts 
to do this by giving ali of the federal environmental agencies a seat at the table, and 
decision-making authority, throughout the federal environmental process. A key aspect of 
the MOU is the commitment by all agencies to reach consensus on key decision points 
throughout the environmental process, including agreement on purpose and need, 
alternatives to be evaluated in the draft EIS, selection of the preferred alternative that 
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would comply with NEPA, the Clean Water Act and the ESA, and, finally, agreement on 
mitigation measures. These key decision points document the collective agreements that 
the information was adequate for that stage and the project may proceed to the next 
stage without modification. The MOU includes language preventing agencies from re- 
visiting their concurrence except in limited circumstances relating to significant new 
information or other significant changes. 

Eor the SR 241 Completion, the NEPA/404 MOU included 2 stages. An outside facilitator 
was hired to assist the Collaborative in their deliberations, and the Collaborative developed 
the Purpose and Need statement and the Alternatives for initial evaluation. This first stage 
took four years. In the second stage, the technical studies were prepared, alternatives were 
developed and evaluated; and decisions were made about which alternatives to carry 
forward for full analysis in the EIS. The last steps of Stage 2 included the identification of an 
environmentally preferred alternative and agreement on mitigation measures. 

The Collaborative agencies and the TCA worked together for an additional six years {over 10 
years in total) on the second stage. After release of the draft EIS, the Collaborative 
evaluated and screened 10 alternatives to identify a practicable alternative that would 
comply with the requirements of section 404 of the Clean Water Act {the "Least 
Environmentally Damaging Practicable Alternative" or "LEDPA"). In November 2005, the 
Collaborative agencies confirmed in writing their earlier agreement on a preliminary 
LEDPA, referred to as the "Green Alignment." The Collaborative found that other 
alternatives, including widening i-5 and only making arterial improvements, were not 
practicable or would have greater environmental impacts than the Green Alignment. 
Subsequently, the National Marine Fisheries Service concurred with FHWA that the project 
would not likely adversely affect endangered or threatened fish species (the steelhead 
trout). 
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The NEPA/404 MOU contemplated that, concurrently with the identification of the LEDPA, 
F&W would complete a biological opinion under the ESA and determine whether the LEDPA 
is not likely to jeopardize the continued existence of federally listed species or adversely 
modify critical habitat. Since F&W had been at the table throughout the Collaborative 
process, the NEPA/404 MOU contemplated that the Service would be able to prepare a 
biological opinion within the 135-day deadline established by the ESA. While F&W 
eventually did produce a biological opinion, with a finding of No Jeopardy, it did so nearly 
THREE YEARS AFTER the Collaborative agencies had identified the environmentally 
preferred alternative. 

The next step in the process was for TCA to obtain a consistency certification for the 
preferred alternative under the Coastal Zone Management Act. While none of the 
preferred alternative is within the federal coastal zone, a small portion of the project comes 
within about a half-mile of the coastal zone. 

When TCA applied for the consistency certification, project opponents, including 
environmental groups, objected to the project despite the fact that they offered no credible 
evidence that the project would impact the coastal zone. Project opponents produced a 
study by Smart Mobility Inc. (SMI) with recommendations disputing the previous 10 years of 
analysis by the Collaborative. In the face of this controversy, EPA and Army Corps 
abandoned the unanimous selection of the Green Alignment as the preferred alternative, 
asserted the need for additional environmental studies and reopened the debate 
concerning other alternatives. Subsequent analysis of the SMI study by TCA, CALTRANS and 
FHWA found the report to be flawed. FHWAs then issued a letter dated October 24, 2008 
stating, "We have determined in our technical design review that the SMI 
recommendations...are not reasonable and feasible." 

Conclusion 
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TCA committed 10 years and $20 million to the Collaborative process. Despite 
extraordinary efforts to reach agreement with the federal environmental agencies, the 
process failed. The "streamlined" process envisioned in the NEPA/404 MOL) worked 
initially as intended. The Collaborative agencies developed and evaluated alternatives and 
eventually agreed on a preliminary LEDPA. But, the federal environmental agencies failed 
to carry through on the requirements of the MOD or on the decisions reached through the 
Collaborative process. In the face of controversy over the project, the federal 
environmental agencies refused to defend the process that they themselves developed and 
touted as the solution to the lengthy environmental approval and permitting process. Not 
only did they refuse to defend the process, but EPA and Army Corps backtracked from their 
prior agreements regarding the identification of a preferred alternative. And, rather than 
resolving differences through the Collaborative process, some of the federal agencies 
publicly questioned the project during the Coastal Zone Management Act process. 

TCA is committed to working with all stakeholders to complete the project in an 
environmentally responsible manner while creating new jobs. The current process, 
however, serves as a disincentive for project opponents to work cooperatively with project 
sponsors to address issues since opponents can delay or stop projects under the current 
environmental review process without any repercussions. 

Based on our experience with the 241 toll road we strongly support the following reforms in 
the bill: 

1. Allow states like California with stringent environmental review laws to provide 
the compliance with NEPA. 

2. Prohibit a federal agency from rescinding its previous concurrence or approval if 
the decision was made as part of a coordinated environmental review. If new 
facts come to light then a suppiemental environmental impact statement may be 
prepared. 
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3. Require the lead agency to identify the Reasonable Range of Alternatives and do 
not require cooperating agencies to evaluate options that the project sponsor 
cannot feasibly undertake. 

4. Prohibit agencies from reconsidering issues addressed in prior NEPA documents 
concerning the project or action. 

5. Limit resource agency determinations to issues within their own jurisdiction and 
expertise. 

We have appended to the testimony a chronology of events associated with this project 
and certain relevant letters and documents. We thank you for the opportunity to provide 
testimony and look forward to answering your questions. 
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Mr. Ross. Ms. Bear, you are recognized for 5 minutes. Thank 
you. 

STATEMENT DINAH BEAR, ESQ., FORMER GENERAL COUNSEL, 
COUNCIL ON ENVIRONMENTAL QUALITY 

Ms. Bear. Thank you very much, Mr. Chairman and Ranking 
Member Cohen. My name is Dinah Bear. I have had 25 years of 
experience serving at CEQ, helping to oversee the National Envi- 
ronmental Policy Act. The purpose of NEPA is not to promote or 
stop projects, but rather to provide information to the decision 
maker and to involve the public in that process. There are delays 
caused by the NEPA process, and I want to talk about delays for 
a few minutes here, not very long. 

There are some delays that are warranted. They are consistent 
and add value to the purpose of NEPA because they involve impor- 
tant issues that the public and the decision maker need to under- 
stand. And in that regard, I would like to quote from a transcript 
from the House Armed Services Committee, April 28, 1992, from 
Admiral James Watkins when he was serving as Secretary of En- 
ergy. When he came in as Secretary of Energy, I can tell you from 
personal experience that he was not a fan of NEPA. But after going 
through the process for a complicated decision involving the pro- 
duction and construction of facilities for tritium, he had this to say 
at this congressional hearing in front of the House Armed Services 
Committee, “And looking back on it, thank God for NEPA, because 
there were so many pressures to make a selection for a technology 
that it might have been forced upon us, and that would have been 
wrong for the country because as the stockpile requirements come 
down in tritium, you change technologies, perhaps. The old tech- 
nologies, the heavy water reactor, the modular high-temperature 
gas-cooled reactor, may not be the best technologies for a quarter 
of the original goal of tritium. And that is what it is all about,” 
speaking of the NEPA process. 

There are delays that are caused by extraneous factors that are 
not within the agency’s control. There are also delays that are 
caused by internal circumstances in the agencies. It is true that, 
as Mr. Kovacs said in his written testimony, CEQ did say in 1981 
that many EISs could be produced within 12 months. That state- 
ment was made in guidance issued in January 1981. Later in that 
year, we saw two trends starting to develop that really were at 
odds with each other. One very serious trend that has had a very 
deleterious effect on agencies’ ability to comply with NEPA and 
other environmental laws in a timely manner is a dramatic de- 
crease in internal agency resources. 

When I first started at CEQ in early 1981, there were several 
agencies and departments that had well-staffed offices for NEPA 
compliance, and those offices no longer exist today. There are many 
situations where agencies are using staff that are not well trained 
in NEPA. Many training elements of agency programs have been 
eliminated over the years. And this is on a bipartisan basis, I 
might add. 

And as a result of the reduction in much of the staff doing 
NEPA, a number of EISs — particularly EISs for large construction 
projects — are done by consultants or contractors. In my — and I 
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mean absolutely no disrespect to contractors or consultants. There 
are many, many fine consultants in the field. But in my experience, 
the fastest EISs are done in-house by agencies. I have seen EISs 
done in less than 12 months. But every time I have seen that hap- 
pen, it has been done by staff within the agency. When you have 
a consultant involved, it just adds an extra layer of time where the 
consultant has to get approvals and consult with the agency and 
that inevitably takes a longer time. 

At the same time that agencies were getting this reduction in 
staff, which hampered their ability to carry out NEPA and shifting 
much of the NEPA compliance to consultants, CEQ and many oth- 
ers involved in the NEPA process began promoting much more 
heavily the integration of all other environmental compliance laws 
within the NEPA framework. Eor a number of reasons, that makes 
a lot of sense. But it also makes it harder to meet shorter timelines 
and shorter page limits, for that matter. Both of those trends have 
continued since 1981. 

Let me take a minute or two and talk about concerns with the 
bill. I have serious concerns about eliminating CEQ’s conflict-of-in- 
terest provisions for projects at the EIS level. I think it is ex- 
tremely bad policy. I have concerns with the project default provi- 
sions in the bill, the approval default. I have concerns with the 
omission of all involvement of county governments and tribal gov- 
ernments in this bill. The bill does not codify the recent CEQ guid- 
ance, as has been suggested. It picks up many of the same themes 
in kind of bullet point, but the details are quite different. 
SAFETEA-LU was written specifically for highways, which has 
some very unique constructs on how NEPA is done in the highway 
situation and cannot easily be translated to many other agencies, 
including independent regulatory agencies and agencies with an 
administrative appeals process. And there are a number of ambigu- 
ities in the bill that make it difficult to understand how it would 
actually work. 

I see my time is out. Thank you very much. I would be happy 
to answer any questions. 

Mr. Ross. Thank you Ms. Bear. 

[The prepared statement of Ms. Bear follows:] 
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Introductory Remarks 

Thank you for the invitation to appear before the Subcommittee on Courts, Commercial 
and Administrative Law in regards to H.R. 4377, The Responsibly and Professionally 
Invigorating Development Act of 2012. I appreciate the opportunity to testify, and hope that my 
remarks will assist the Subcommittee as it considers the important issues raised by H R. 4377. 

By way of background, the Council on Environmental Quality (CEQ) is the agency 
established by Congress with responsibility for overseeing the National Environmental Policy 
Act, the subject of much, although by no means all, of H R. 4377’s focus. I was asked to serve 
as the Deputy General Counsel for the Council on Environmental Quality (CEQ) with President 
Reagan’s team in 1981. In 1 983, 1 was appointed as General Counsel, a non-career position. In 
that role, I had responsibility for oversight of agency implementation of NEPA. I remained in 
that position throughout the remainder of President Reagan’s tenure and that of President George 
H.W. Bush. I resigned from CEQ in October, 1993 and resumed responsibilities as General 
Counsel in January, 1995. I remained at CEQ during the Clinton and George W. Bush 
administrations until the end of calendar year 2007, when I retired from federal service. My 
husband and I moved to Tucson, Arizona last year and I continue to be active in the field of 
environmental law generally and NEPA specifically. 

As this bill is considered, it is important to recall the purpose of the NEPA process. 

NEPA does not regulate the private sector. Rather, it informs government agency 
decisionmaking, with the help of public involvement. The NEPA process helps to ensure that 
agency employees “look before they leap” so that federal dollars are spent wisely through the 
identification of less controversial, feasible and less costly alternatives. It is also the framework 
for identifying appropriate mitigation measures that could resolve problems for both the project 
proponent and the public resources during and after project implementation. It provides an 
important opportunity - often the only opportunity - for the public to influence federal agency 
decisionmaking. 

While someone who reads H R. 4377 quickly may assume that the bill is directed only at 
environmental laws, principally NEPA, the bill’s explicit deadlines for decisionmaking as well as 
for environmental review and compliance processes implicitly amend dozens of unidentified 
authorizing statutes for every federal agency in the executive branch. It approaches changes to 
environmental law requirements by relying on what is generally referred to as the NEPA process 
and through required amendments to CEQ’s regulations implementing the procedural provisions 
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of NEPA (40 C.F.R. Parts 1 500-1 508). All other agencies and departments would be required to 
undertake rulemaking to confonn to the requirements of the bill, for changes to NEPA 
procedures, other federal environmental laws, their authorizing legislation, and for some 
agencies, their administrative appeals processes. 

T understand that this legislation represents the frustrations of those who perceive 
environmental laws and regulations to be the major cause of unwarranted delays in approval of 
construction projects that require federal approvals or for which federal funding is sought. 
Environmental review processes are not always conducted perfectly, from anyone’s perspective. 
Elowever, the role of environmental regulation in project delays is often taken out of context and 
overplayed in comparison to other causes of delay. As a result, proposed solutions often fail to 
address the real causes of those delays that really are unnecessary and related to environmental 
issues. A major premise of this bill appears to be the belief that foot-dragging or recalcitrance by 
government agencies is the principal cause of delay in achieving compliance with environmental 
laws and reaching decisions. The bill addresses this premise through provisions that in some 
instances eviscerate the line between the role of government and private sector project 
proponents, require federal agencies and federal courts to ignore information, and mandate a 
“one size fits all” solution to the perceived cause of delay. It is not clear from the bill that the 
relationship between provisions in this statute and the other laws it affects has been thought 
through. A consistent theme in the bill is that the foreordained outcome of environmental 
review and compliance processes should be the rapid approval of all proposed projects, a 
premise that is inconsistent with law in some cases and good public policy as an across-the-board 
proposition. 

Causes of Delay 

While the causes of project delay have not been systematically documented throughout 
the government for all actions, the body of information available has improved greatly since 
GAO noted in 1994 that there was no repository of information on highway projects and their 
environmental reviews.* In particular, some valuable analysis has been done on this issue in the 
context of highway construction. Since at least the mid- 1 990’s, two Congressional agencies, the 
General Accounting Office/General Accountability Office (GAO), and the Congressional 
Research Service (CRS), have prepared a series of reports, remarkably consistent in their 
findings, regarding the construction of highway projects and the relationship of environmental 
laws generally and NEPA specifically to decisionmaking timelines. Some of this research is 
relevant to construction in other federal contexts, but certainly, this type of research is needed 
more broadly if agencies and/or legislators are going to be able to formulate successful 
approaches to reducing delays. 

By 2002, improvement in baseline data and more specific identification of factors 
affecting completion time was available, concurrent with the implementation by both federal and 
state highway agencies of initiatives to improve the efficiency of environmental review 
processes. Significantly, these initiatives included the use of interagency funding agreements to 


' “Highway Planning: Agencies are Attempting to Expedite Enviromnental Reviews, but Barriers Remain”. 
GAO/RCEb-94-211,p 7. 
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hire additional staff at state and federal environmental agencies. ' This was a very important 
move, confirmed by a 2003 GAO report that found that 69% of transportation stakeholders 
reported that state departments of transportation and federal environmental agencies lacked 
sufficient staff to handle their workloads. ’ While a similar analysis has not been done for other 
departments and agencies, based on my observations of trends in agency planning and 
compliance budgets, I believe that similar or much more severe staff shortages exist for many 
programs. 

Recent investigations by CRS underscore both the genesis of delays in factors other than 
federal NEPA processes and how better resource allocation at a federal agency can expedite 
decisionmaking. Three weeks ago, CRS issued a report on the environmental review process for 
federally funded highway projects. In relevant part summary, the report found that: 

“The time it takes to complete the NEPA process is often the focus of debate over project 
delays attributable to the overall environmental review stage. However, the majority of 
FHWA-approved projects required limited documentation or analyses under NEPA. 
Further, when environmental requirements have caused project delays, requirements 
established under laws other than NEPA have generally been the source. This calls into 
question the degree to which the NEPA compliance process is a significant source of 
delay in completing either the environmental review process or overall project delivery. 
Causes of delay that have been identified are more often tied to local/state and project- 
specific factors, primarily local/state agency priorities, project funding levels, local 
opposition to a project, project complexity, or late changes in project scope. Further, 
approaches that have been found to expedite environmental reviews involve procedures 
that local and state transportation agencies may implement currently, such as efficient 
coordination of interagency involvement; early and continued involvement with 
stakeholders interested in the project; an identifying environmental issues and 
requirements early in project development.”'* 

Importantly, this report points out that while much work has been done to document 
delays and improvements in timelines related to highway construction, very little work has been 
done to understand why certain types of delays occur. One government study suggested that a 
major affect was actually external social and economic factors associated with different 
geographic regions of the country." As noted above, in my view, staff shortages clearly have 
been a major factor and the highway department funding of staff has, 1 understand, improved the 
situation in that area. But little analytical work has been done regarding federally assisted or 
funded construction that takes place in other contexts. 

Project Sponsor Responsibilities 


" “Highway Infraslmcture: Preliminarv' Infonnalion on the Timelv Completion of Highway Constmction Projects”. 
GAO-02-1067T. 

^ “Highivay Infraslmcture: Stakeholders' Vieivs on Time to Conduct Environmental Review^s of Hightvay Projects”. 
GAO-03-534, p, .3, 

^ “The Role of the Environmental Review^ Process in Federallv Funded Hightvav Projects: Background and Issues 
for Congness”, CRS 7-5700, R42479, April 1 1, 2012. 

'Id. atp. 35. 
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Now let me turn to the Responsibly and Professionally Invigorating Development Act of 
2012, By definition, “project sponsors” for purposes of this bill includes both public and private 
entities as well as public-private entities.'’ “ Projects” are defined as construction activities 
“undertaken with Federal funds or that require approval by a permit or regulatory decision issued 
by a Federal agency.”’ The first provision of the bill following the definitions articulates the role 
of project sponsors in the NEPA process. “Upon the request of any project sponsor”, the project 
sponsor may prepare any NEPA document (including an environmental impact statement) in 
support of its proposal. § 2(c)(1) The provision goes to state that in such cases, the lead agency 
must furnish oversight and independently evaluate, approve and adopt the document prior to 
taking action based upon it. 

This blurring of the distinction between government and private sector roles in the 
context of a process designed to inform government action is extremely troubling. This is 
particularly true because projects that require an environmental impact statement (EIS) are those 
that by definition may have genuinely significant impacts. Government agencies, whether at the 
federal, state, tribal or local level, are structured to represent the public and are accountable to 
the public through a variety of mechanisms. Corporations have legitimately different 
responsibilities to their shareholders. Both the public at large and corporate shareholders have 
the right to expect these respective sectors to behave in ways that are responsible about those 
distinctions. 

Project sponsors, whether governmental or private, already have a central role in the 
NEPA process. Many, if not most, proposed actions analyzed under NEPA are, of course, 
initiatives of the lead agency itself State agencies proposing a project may prepare EISs and 
other NEPA documents under conditions set out in Section 102(2) (D) of NEPA. State, local and 
tribal government project proponents may become joint lead agencies with federal agencies 
when they have similar environmental review requirements, or cooperating agencies when they 
have jurisdiction by law over some component of the project or special expertise regarding any 
environmental impact associated with one or more of the alternatives to be analyzed. 40 C .F.R. 
§§ 1501.5(b), 1506.2, 1500.5(b), 1502.1(b), 1501.5(c), 1501.5(f), 1501.6, 1503.1(a)(1), 1503.1, 
1503,3, 1506.3(c), 1506.5(a), 1508.5. Private sector project sponsors may submit whatever 
information they choose to the lead agency and to prepare environmental assessments (EAs). 40 
C.F.R. § 1506.5. Due to inadequate agency budgets, project sponsors also often choose to pay 
for preparation of an EIS by a consultant or contractor that is chosen by and works under the 
direction of the lead agency to expedite EIS preparation. 

However, the law has always wisely drawn a line between private sector and public 
project proponent involvement when the proposed action is one that triggers the statutory 
requirement for a “detailed statemenf’ for proposed actions significantly affecting the quality of 
the human environment, that is, an EIS. In that situation - a very small percentage of the 
thousands of actions falling under NEPA annually - the distinction between private sector 
project proponents and government agencies is drawn more sharply. Private sector project 
proponents are not permitted to prepare EISs. Any contractor selected by the agency to prepare 
the EIS must execute a disclosure statement prepared by the lead agency specifying that it has no 


Section 2(b) (12). 
' Section 2(b) (11). 


4 



83 


financial or other interest in the outcome of the project. 40 C.F.R. § 1 506.5(c). Obviously, a 
private sector project sponsor inherently has a financial interest in the project. 

The public is already concerned about the integrity of the process, especially when it 
knows that the proponent is funding preparation of the EIS. The provisions in this section 
intended to be safeguards regarding government agency oversight and approval of NEPA 
documents prepared by proponents are not sufficient to ensure that integrity and, in fact, are 
weaker than those already required under NEPA for state project proponents. 

This extremely serious concern is exacerbated in the next provision of the bill. Section 
2(c)(2), that authorizes lead agencies to accept “voluntary contributions of funds from a project 
sponsor” for purposes of either undertaking the NEPA process or making a decision under 
another environmental law for the sponsor’s proposed project. Under this provision, corporate 
money could be used to pay for the preparation, oversight and approval of a NEPA document, a 
Section 7 consultation under the Endangered Species Act, a Clean Water Act permit, etc. These 
are inherently government functions that benefit the public at large (as well as the proponent) 
and should be financed with government funds rather than from private sources that raise the 
specter of a conflict of interest. 

Limitation on Number of NEPA Documents 


Another major concern with this legislation arises from the restrictions found in Section 
2(d) regarding the number of ETSs and EAs. The bill would limit an agency to “not more than I” 
EIS and EA per proposed project and “no Federal agency responsible for making any approval 
for that project may rely on a document other than the environment document prepared by the 
lead agency.” This section is a solution in search of a problem, since agencies generally do not 
seek out opportunities to prepare additional ETSs. Indeed, decisions to prepare a revised or 
supplemental EIS or additional EA are usually painful ones reached after much internal 
discussion within an agency. However, the fact is that sometimes NEPA documents prove to be 
seriously inadequate and must be revised or supplemented to remedy those inadequacies. And 
the fact remains that sometimes there are major new developments, whether of a legal, policy or 
factual nature, that require additional analysis. An artificial cap to the number of NEPA 
documents that can be prepared will not change these facts; it will simply put the analyses out of 
sync with the needs of decisionmakers and the public. And because, under the bill, all federal 
agencies would have to rely on an EA or EIS for compliance with more than 30 other federal 
environmental laws, every document needed for compliance would now have to be included in 
the NEPA document, thus lengthening considerably every one. 

It is unclear how this provision would be interpreted in the context of programmatic ElSs 
and tiering. For example, every military installation prepares an installation plan under the Sikes 
Act. That installation plan, which is the subject of NEPA compliance, may approve future 
construction of a major building complex or weapons testing area. Several years later, the 
installation may need to do another EIS focused specifically on that construction. It is not clear 
whether the installation would be prohibited from doing the second EIS under this provision. 
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Similarly, this limitation would create confusion and litigation issues in the context of 
judicial remedies. A typical remedy when a federal court has determined that a finding of no 
significant impact was inadequately justified is the preparation and issuance of additional NEPA 
analysis addressing the deficiencies identified by the court. It is not clear whether this provision 
eliminates the judicial branch’s ability to provide agencies with another opportunity to comply 
with the law by issuing a new EA or EIS. Taken literally, this provision could require that a 
defective EA be replaced only with a full EIS, or if both an EA and an EIS already addressed a 
project, could leave a court with no remedy other than to enjoin a federal agency from 
proceeding with the proposed action at all, because there was no ability to undertake further 
compliance. 

Adoption of State Documents 

The bill also provides that “upon the request of a project sponsor” (public or private), a 
lead agency must adopt a document prepared under a state environmental impact assessment law 
if the state law and procedures at issue are “substantially equivalent to NEPA”.* CEQ would be 
given 1 80 days to designate which state environmental impact assessment laws meet that 
criterion, along with undertaking additional rulemaking to conform to the requirements of this 
bill in the same period. 

Coordination between federal agencies and states with environmental impact assessment 
laws is extremely important. Clearly, the preferred situation for both the proponent and the 
public is for both federal and state laws to be complied with through a single process. As a 
result, the CEQ regulations already provide for joint planning processes, joint environmental 
research and studies, joint public hearings (except where otherwise required by another law), 
joint environmental assessments and joint environmental impact statements. In these cases, the 
appropriate state agency may be a joint lead agency. Where state laws or local ordinances have 
EIS requirements in addition to but not in conflict with those in NEPA, federal agencies are 
instructed to cooperate in fulfilling those requirements as well so that one document will comply 
with all applicable laws. 40C.F.R. 1506.2. This approach under existing law can work very 
well, and I have seen many examples of joint federal/state environmental review documents. 
Further, as mentioned earlier, state agencies are permitted under NEPA to take responsibility for 
the preparation of an EIS under NEPA. Additionally, I believe some states have provisions in 
their state laws to allow the adoption of NEPA documents to support their own requirements 
under certain circumstances. These approaches, including a state legislature’s decision to allow 
the adoption of documents prepared under the auspices of NEPA, are, in my view, much more 
workable and likely to expedite project decisionmaking successfully and without intruding on 
state prerogatives rather than requiring CEQ, an agency in the Executive Office of the President, 
to interpret the law, regulations, guidance and case law of states and to make regulatory 
judgments about them. 

1 would further note that this section of H.R. 4377 provides for the possibility of a federal 
agency supplementing a state environmental review document, but only if there are significant 
new changes or new circumstances. The quality and adequacy of documents vary, whether 
under federal, state or municipal environmental review procedures, and this construct omits the 


Section 2(d) (2). 
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very provision in the CEQ regulations giving agencies discretion to supplement aNEPA 
document for other reasons, such as inadequacy of an analyses for a particular issue. Further, the 
provision reduces the current review and comment period from 45 to 30 days, a recipe, in 
complex projects, for inadequate public understanding of and participation in public agency 
decisions. 

The provision for adoption of state documents in this section also appears to circumvent 
the requirements for adoption of federal documents set forth in the CEQ regulations. As I read 
the legislation, the only requirements associated with adoption of a state document are that the 
project sponsor request it and that CEQ would have designated the particular state procedures to 
be “substantially equivalent” to NEPA. Thus, apparently, the federal agency would have no 
responsibility for independent review and evaluation, other than determining whether there are 
new circumstances or new information that would trigger the need to supplement the document, 
and no requirement for recirculation. 40 C.F.R. §1506.3. 


Role of Participating Agencies 

“Participating agencies” would be, in many instances, the same as cooperating agencies 
under existing law; indeed, any participating agency that would be required to adopt a document 
under this bill would inevitably also be a cooperating agency with jurisdiction by law under the 
NEPA regulations. Flowever, the intent of the “participating agency” category is to include any 
agency, at least at the federal or state level. Unlike the CEQ regulations, there are no references 
to county and tribal governments that “may have an interest in the project”. 

Under Section 2(e) (8) of the bill, each participating agency is limited in its comment to 
those areas where it can point to statutory authority pertaining to the subject of its comments. 

The lead agency is directed not to act upon, respond to or include in any documents any 
comment submitted by an agency that it deems to be outside of the authority and expertise of the 
commenting agency. This is a remarkable direction to the lead agency to put blinders on instead 
of using common sense and judgment. In my experience, agencies typically do focus on those 
subject areas within their authority and expertise and they certainly are accorded more deference 
by the lead agency and by the judiciary for comments reflecting that expertise. However, 
currently, lead agencies may read and consider other comments, if there are any such comments, 
just as they read, review and respond to comments from the project proponent, members of the 
public, communities, county commissioners and other affected parties who do not have statutory 
authority or academic credentials in a particular discipline. Ironically, this provision puts federal 
(and possibly state agencies) in a class distinctly behind an individual who has no expertise, let 
alone authority, on a particular matter but whose comments in their totality require a response 
from the lead agency. 

Any agency that fails to respond to an invitation to be a participating agency within 30 
days would be deemed to have declined the invitation and is thus precluded from submitting 
comments on or “taking any measures to oppose the project; any document prepared under 
NEPA for that project; and any permit, license, approval related to that project.” The lead 
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agency is instructed to disregard and not respond to or include in any NEPA document any 
comment by an agency that has declined an invitation or designation by the lead agency to be a 
participating agency. It is not clear how the prohibition against an agency “taking any measures 
to oppose the project” would be interpreted. Federal agencies are already barred from lobbying 
for or against government action. CEQ’s regulations have a more narrowly circumscribed 
provision, to deal with the circumstance of an agency declining an invitation to become a 
cooperating agency. They preclude an agency with jurisdiction by law from declining to be a 
cooperating agency and permit other agencies to decline degrees of involvement in an action 
when they are unable to assume particular responsibilities of a cooperating agency. 40 C.F.R. § 
1501 , 


The bill also mandates concurrent reviews by all federal agencies, so that each federal 
agency must carry out their obligations under applicable law in conjunction with NEPA. On its 
face, this is similar to the existing provision in the CEQ regulation that, “To the fullest extent 
possible, agencies shall prepare draft EISs concurrently with and integrated with environmental 
impact analyses and related surveys [omitting examples and citations] and other environmental 
review laws and executive orders.” 40 C.F.R. § 1502.25(a). CEQ has worked very hard over 
many administrations to try to achieve this goal as have several other federal agencies. 

Flowever, declining agency budgets make this very difficult to achieve and many agencies defer 
initiation of processes under other laws until the NEPA process is partially and completely 
concluded, in order to capitalize on the lead agency’s NEPA documentation. 

Alternatives Analysis 

Section 2(g) of the bill deals with the important issue of alternatives analysis. The 
analysis of reasonable alternatives to achieve an agency’s purpose and need in moving forward 
with a proposed action is, by definition, the “heart of the environmental impact statement.” 40 
C.F.R. § 1502.14. Without a robust alternatives analysis, this process would simply document 
the environmental effects of a decision rather than informing the decision. In my experience, by 
far the most important achievements of the NEPA process have come through alternatives 
analysis. The requirement in this section to afford an opportunity for involvement by 
cooperating agencies in determining the range of alternatives to be considered is positive and 
consistent with current law and guidance. 

Flowever, Section (g) (2) on the range of alternatives is confusing and imprudently 
restricts alternatives. In part, this section states that there is no requirement to evaluate any 
alternative identified but not carried forward to detailed evaluation in a NEPA document “or 
other EIS or EA”. That is as factually correct statement so far as it goes under current law, but 
only to the extent that the lead agency’s decision not to carry an alternative forward for detailed 
evaluation has a rational basis and is not deemed to be arbitrary and capricious. As a result, the 
bill’s provision creates confusion about whether it is intended to change current law in some 
manner. Secondly, this section states that “cooperating agencies shall only be required to 
evaluate alternatives that the project sponsor could feasibly undertake, including alternatives that 
can actually be undertaken by the project sponsor, and are technically and economically 
feasible.” To start with, it is typically the lead agency, not cooperating agencies that evaluate 
alternatives (as opposed to identifying them). Alternatives must reflect the agency’s purpose and 
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need and it is already the law that it is the lead agency that detennines that purpose and need'^. 
However, whatever agency evaluates alternatives for a proposed project, those alternatives 
should not be restricted to the needs of one particular project proponent only, although the 
applicant’s requirements should certainly be part of the analysis. In the words of CEQ’s 
guidance on this point: 

“In determining the scope of alternatives to be considered, the emphasis is on what is 
‘reasonable’ rather than on whether the proponent or applicant likes or is itself capable of 
carrying out a particular alternative. Alternatives must be reasonable alternatives, 
including those that axe praclical or feasible from the technical and economic standpoint 
and using common sense, rather than simply desirable from the standpoint of the 
applicant.” Forty Most Asked (Juestiotis, Id., Q. 2a. 

The proponent’s needs must be considered in shaping the alternatives analysis and the 
proponent’s proposal, of course, usually the proposed action. But agencies are not free under 
current law to exclude all other considerations. The project proponent is involved with a federal 
agency in the first place because Congress found a sufficient national interest in funding, 
regulating or pennitting a particular category of activities to mandate a federal role in the 
proposed action. That national interest - the public’s interest - needs to be at the table as 
agencies and the public identify potential alternatives. 

Further, linking alternatives analysis to one particular proponent could undercut the 
private sector competitive process. In a number of situations, an opportunity for development of 
a particular type of project is apparent to a number of private sector entities. An agency may 
receive multiple applications for a transmission line, an energy project, or some other sort of 
project within roughly the same timeframe. In those circumstances, a lead federal agency must 
consider the needs and requirements of both the public in the context of national policy and all of 
the applicants. 

Coordination and Schedules for Compliance with Environmental Laws 

Section 2(h) of the “Responsibly and Professionally Invigorating Development Act” 
deals with coordination and scheduling. The first part of this section is similar to but somewhat 
inconsistent with CEQ’s regulations on establishing time limits. CEQ’s regulations provide that 
the agency must set time limits if an applicant requests them and may set time limits of a state or 
local agency or member of the public requests them, provided that the limits are consistent with 
the purposes ofNEPA and other essential considerations of national policy. 40 C.F.R. 1501.8. 
H.R. 4377 mandates the development of a schedule for all construction projects. Both the CEQ 
regulations and the bill set forth factors to be considered in determining time limits, but H R. 

4377 omits several factors identified in the CEQ regulation, among them the degree of public 
need for the proposed action (including the consequences of delay and the degree to which 
relevant information is known, and if not known, the time required for obtaining it). H.R. 4377 
then caps whatever schedule the lead and participating agencies might develop at no longer than 


See Correspondence between Secretary^ of Transportation Nomian Mineta and CEQ Chaimian Janies Connanghton 
at httD:,7mvw.dot.nQv/execorder./i3274/inipsc.hed/letters/minetaniaY6.htin for a discussion of tire roles of lead and 
cooperating agencies witlr regard to developing a highway’s purpose and need. 
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two years for a project requiring an ETS or one year for preparation of an EA. Agencies are 
allowed some flexibility in extending the deadlines but may not extend the deadline for an ETS 
by more than one year or for an EA by more than 180 days. 

These time periods are within the realm of the reasonable in many cases if, importantly, 
an agency has adequate reasons to implement NEPA and all other environmental laws that may 
be implicated in a proposed action. However, there are some proposals subject to NEPA of 
extraordinary complexity or proposals that are affected by events quite outside of the agency’s 
control. For example, some proposals subject to NEPA are affected by complex negotiations 
between the ETnited States and foreign nations or by changes in Congressional direction. Some 
proposals may deal with cutting edge science or new information of great import. Some 
proposals may be significantly changed in the course of environmental review, because of the 
analysis or outside events. Agencies should not be forced to cut off analysis and public 
involvement where events outside of their control or the nature of a complex project warrant it. 
Otherwise decisionmaking will suffer, and in some cases could result in forced denials when full 
documentation would have facilitated approval. 

Congress must consider the implications of this broadly, not just for one particular type 
of project. For example, this bill would govern the granting of a license for a nuclear power 
plant. Imagine, for instance, that the NRC has completed the NEPA process for the construction 
of a new nuclear power plant, or the relicensing of an existing one, and is about at the end of the 
allowed statutory time, including the one pennitted extension. Then a major accident happens 
somewhere in the world. The Commission is asked to send a team of experts to the site to help 
with the immediate situation and another team a bit later to help evaluate the causes of the 
accident. The Commission may rationally wish to wait for a period of time before going forward 
with decisions on a plant, especially if early indications are that there are technical similarities in 
the plant that experienced an accident and the plant that is the subject of the imminent NRC 
decisionmaking. If it felt obliged to comply with the two year timeline, it would required to 
make a decision without the information that most Americans would expect and want the NRC 
to have at its disposal in order to safeguard human health and the human environment from 
potentially disastrous consequences. 

Schedule for Auencv Decisionmakintt 


Section 2(i)(4) restricts all other federal agency decisionmaking related to construction 
projects. For agencies that are required to “approve, or make a determination or finding 
regarding a project prior to a record of decision for an EIS or a finding of no significant impact, 
an agency must make that decision no later than 90 days after the lead agency publishes a notice 
of availability of a final EIS or issuance of other final environmental documents “or no later than 
such other date that is otherwise required by law, whichever comes first.” The bill goes on to 
provide that “notwithstanding any other provision of law”, an agency must make a final decision 
on whether to approve a proposed project within 180 days after the execution of a record of 
decision or finding of no significant impact, unless mutual agreement is reached with “the 
federal agency, lead agency and the project sponsor” or when extended for good cause by a 
federal agency for no longer than one year. 
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The wording in this section is puzzling because if an agency has broad approval authority 
over a project (as opposed to making a determination or finding) it should already be the lead or 
joint lead agency and would be issuing a Record of Decision or other decision document'”. If an 
agency is a cooperating agency because it has jurisdiction by law to issue a required permit 
associated with a project that requires an ETS, that cooperating agency will also sign a Record of 
Decision or, in the case of a project covered by an EA, another decision document. 

To the extent that the provision’s intent is to cover lead agencies, it impinges on the 
authority of agencies under countless non-environmental laws and arguably is incompatible with 
the constitutional authority of the President to manage the executive branch. There are a number 
of factors affecting decisionmaking that are outside of an agency’s control. For example, the 
past few Presidents, both Republican and Democrat, coming into office have put a hold on entire 
categories of actions, including some requiring compliance with NEPA, so that they can evaluate 
the work of their predecessor and give their own direction. Foreign policy and/or national 
security concerns may affect some proposed decisions. Further, NEPA does not capture the 
entire universe of considerations regarding a federal agency’s decision; indeed, that is precisely 
why the record of decision is not defined in the CEQ regulations as an environmental document. 
Considerations having nothing to do with environmental impacts and not analyzed in an EIS or 
EA or under other environmental laws often lawfully guide the final agency decision. Under this 
provision, an agency decisionmaker is faced with either disapproving a project or approving it 
under circumstances that may be arbitrary and capricious. 

If a federal agency does not act upon a project within these timeframes, the project “shall 
be deemed approved by such agency and such agency shall issue any required permit or make 
any required finding or determination authorizing the project to proceed within 30 days” of the 
deadlines set forth in this act. That automatic approval is then shielded from judicial review. 

To the extent that this section is not meant to refer to federal agencies that are signing a 
Record of Decision or other decision document but rather refers to other federal agencies that 
have legal responsibilities for making determinations or findings, the section is still confusing. 
Most findings or determinations do not “authorize” the project to proceed; in the environmental 
context, they provide information about the impacts of proceeding that have legal consequences 
but are not the kind of go/no go decision that a permit or license represents. Possibly the result 
would be for such agencies to issue a finding or determination reflecting the administrative 
record to date and then conclude that this section requires them to issue that record. 


Note that while a federal agency may choose to combine a decision document with a Finding of No Significant 
Impact (FONSI), a FONSi by itself is not a decision document on a project, but rather a finding as to the level of 
environmental impacts anticipated by tlie agency. Agencies may and usually do issue a separate decision document 
based on tile underlying statutory' authority that authorizes whatever permit or license has been requested. 


II 
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Tssue Identification and Dispute Resolution 

Section 20 deals with issue identification and resolution of disputes, two other important 
topics within the context of environmental review. Agencies are directed to work cooperatively 
to identify resolve issues that could delay completion or environmental review. This direction is 
consistent with the entire thrust of the NEPA process. But the provision goes on to direct 
agencies to resolve issues that could result in the denial of any approval required for a project. It 
provides the outlines of a dispute resolution process that would culminate in notification of a 
dispute to heads of participating agencies, the project sponsor and CEQ “for further proceedings 
in accordance with Section 204 of NEPA.” 

A troubling aspect of these provisions is the language used that suggests that the only 
acceptable outcome of the NEPA process and other environmental laws is approval of a project. 
In fact, for prudential reasons agencies are required to analyze the “no action” alternative and 
rarely, but sometimes, choose that alternative. It is appropriate to seek resolution of disputes 
about the analysis and the process but it is inappropriate to tilt the decisionmaking process across 
the board in favor of wholesale approval. Not every proposed project is of equal value and worth 
and sometimes it is the role of government to say no, not least when federal funding or other 
public resources are squarely implicated. 

Judicial Review 


Finally, the bill would enact two provisions related to judicial review. The first 
provision, “notwithstanding any other provision of law” barring a claim arising under Federal 
law related to a permit, license or approval by a Federal agency unless the plaintiff “submitted a 
comment during the NEPA process on the issue on which the party seeks judicial review and the 
comment was sufficiently detailed to put the lead agency on notice of the issue” overstates 
current law related to NEPA claims and would also apply, as written, to all claims under any 
federal law, whether related to environmental laws or any other law. In NEPA cases, the 
Supreme Court has already made it very clear since 1978 that, “While NEPA places upon an 
agency the obligation to consider every significant aspect of the environmental impact of a 
proposed action, it is still incumbent upon intervenors who wish to participate to structure their 
participation so that it is meaningful, so that it alerts the agency to the intervenors’ position and 
contentions. . . . The comment cannot merely state that a particular mistake was made . . . ; it 
must show why the mistake was of possible significance in the results. . . . “, Vermont Yankee 
Nuclear Power Corp v. NRDC, 435 U.S. 519 (1978). That holding has been reiterated numerous 
times federal courts and is well settled NEPA law. Indeed, some agencies, such as the Forest 
Service, regularly include the following admonition in all of their draft ElSs: 

“Reviewers should provide the Forest Service with their comments during the review 
period of the DEIS. This will enable the Forest Seiwice to analyze and respond to the 
comments at one time and to use information acquired in the preparation of the final 
environmental impact statement, thus avoiding undue delay in the decision making 
process. Reviewers have an obligation to structure their participation in the National 
Environmental Policy Act process so that it is meaningful and alerts the agency to the 
reviewers’ position and contentions [citing Vermont Yankee, M.]. Environmental 
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objections that could have been raised at the draft stage may be waived if not raised until 
after completion of the FEIS {CUy of Angoon v. Model (9**' Circuit, 1 986) and Wisconsin 
Heritages, Inc. v. Harris, 490 F. Supp. 1334 1338 (E.D. Wis. 1980). Comments on the 
DEIS should be specific and should address the adequacy of the statement and the merits 
of the alternatives discussed (40 Code of Federal Regulations 1 503.3).” 

However, while the Supreme Court has been quite adamant about this rule, it also stated that the 
primary burden of compliance with NEPA falls on federal agencies and that and “an EA’s or an 
ETS’ flaws might be so obvious that there is no need for a commentator to point them out 
specifically in order to preserve its ability to challenge a proposed action.”. Department of 
Transportation v. Public Citizen, 541 U S. 752, 765 (2004). This ensures that agencies are not 
tempted to shirk their statutory responsibilities, producing shoddy or grossly inadequate draft 
analysis and correcting it only if members of the public can find the time to uncover and identify 
the deficiencies. The reach of this provision to all other laws, including laws that trigger 
requirements not included under the purview of NEPA, including laws that do not even have an 
opportunity for public comment, is extremely troubling. 

Second, the bill institutes a 1 80 day statute of limitations for claims arising under federal 
law challenging a permit, license of approval, unless a shorter time is specified in underlying 
law. Again, the reach of this provision sweeps across dozens of statutes, some of which include 
mandated notice requirements prior to filing judicial review and/or administrative appeals 
processes that must be exhausted prior to seeking judicial review. It also extends to independent 
regulatory agencies, such as the Nuclear Regulatory Commission, that have fonnal 
administrative proceedings with particular time periods that would apparently be swept aside by 
this provision. In short, it overrides dozens of established agency procedures, appeal processes, 
and the exhaustion of administrative remedy doctrine and would leave many agencies such as the 
Nuclear Regulatory Commission, the Federal Energy Regulatory Commission, the Bureau of 
Land Management and other agencies faced with revamping their own processes in accordance 
with their authorizing statutes and current administrative processes." Among the troubling 
consequences of such a provision are the potential to force members of the public into court 
precipitously, to preserve their rights before they know whether there is any real need for 
litigation. 

Conclusion 


In summary, this bill raises a number of serious concerns. It would: 

• Promote or mandate project approvals regardless of the public interest; 

• Create confusion, delay and litigation caused by unclear statutory language and 
conflicts with numerous environmental and non-environmental laws 

• Turn over government functions to private entities with inherent conflicts of 
interests 


' ' While there is a 180 day statute of limitations for NEPA elaims under the Safe, Aecountable, Flexible, Effieient 
Tnuisponation Equity Aet, the etirrent transportation authorization aet, that provision, tailored to tire federal turd 
state highway processes, does not pose the same problems that this approach would for many other agencies. For 
one tiling, there is no administrative appeals proeess in the context of liighway eonstruetion. 
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Mr. Ross. And I will now recognize myself for 5 minutes of ques- 
tions. 

Ms. Bear are you suggesting then that the status quo is okay? 
Ms. Bear. No, I am not suggesting that the status quo is okay. 
First of all, I think it is imperative to give agencies adequate re- 
sources to actually comply with environmental laws. 
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Mr. Ross. And those are the same agencies that would issue 
their EISs within 12 months? 

Ms. Bear. Yes. And in fact, I think one thing that several of the 
witnesses here, including myself, agree on is that SAFETEA-LU 
has made some improvements in the process. 

Mr. Ross. In fact you hit on something right there. Process. I 
think what we are lacking ultimately now is any due process for 
resolution of these permitting projects. 

Ms. Bear. Right. But one of the innovations that has taken place 
in the highway field — and I don’t remember if it was Mr. Kovacs 
or Mr. Bauman who talked about the reduction in time — one of the 
innovations in the highway situation has been provisions allowing 
the highway agencies to fund additional staff for the resource agen- 
cies so that they can work on those permits. 

Mr. Ross. And wouldn’t concurrent as opposed to sequential re- 
view assist in that regard? 

Ms. Bear. Yes. 

Mr. Ross. And in fact, wouldn’t sharing data also be something 
that should be done? And it is not being done now? 

Ms. Bear. Yes. Concurrent review and sharing data is already 
part of the CEQ regulations. But you have to have somebody at the 
desk and at the phone to do that. So sharing the funding has 
helped the highway situation. 

Mr. Ross. Mr. Bauman, it is interesting, as a lawyer, I think 
that the process is real important. I guess my concern here is that 
under the current structure that we have today, there appears to 
be no process, no due process available to someone seeking to have 
a project permitted at — I guess there is no recourse other than if 
you want to stand on the sidelines and 6 years later object and file 
suit. I mean, doesn’t this RAPID Act at least provide the proce- 
dural infrastructure that is necessary in order to expedite the per- 
mitting process? 

Mr. Bauman. Right. Well, what it does — and I was speaking to 
the core of it, that so many people who have to deal with this every 
day have always advocated is that it would require everyone to 
stick to a schedule. Everyone knows what the deadlines are. And 
then if someone is unhappy, then you go to court. But then that 
is done within just a few years — not to have many years go by be- 
fore the person goes to court to contest the final decision. It is that 
enormous time that goes by now. Either way, you are going to go 
to court relatively soon or much, much later. If it is much, much 
later, the delays that then go on extend onward. That is the reality 
of what happens. 

Mr. Ross. And the ripple effect of that is that the investment is 
not made, the jobs are not created. 

Mr. Bauman. Right. 

Mr. Ross. And if the developer or whomever it is that is putting 
their capital at risk can’t use this process, they will go elsewhere. 

Mr. Bauman. Well, the people who make a lot of money on this 
process are the environmental consulting companies and the law- 
yers. 

Mr. Ross. Mr. Kovacs, you describe in your written testimony 
how NEPA does not function as it was designed to function when 
it was adopted in 1969. In your opinion what has caused the envi- 
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ronmental review process to get so far out of hand? And how will 
the RAPID Act help get things hack on track? 

Mr. Kovacs. Well, when Congress passed NEPA in 1970 it was 
a very straightforward statute that expected there to he a review 
of the environmental issues and for those issues to he balanced by 
the agencies and to take any mitigating action. Congress in fact, 
even in the original NEPA, did not even have a private cause of 
action and never anticipated any of this litigation. And if you go 
back and you read what Scoop Jackson or Ed Muskie were saying, 
they were talking about a process where the agencies were not 
doing any environmental review, and they needed to have that en- 
vironmental review forced on them. Congress did a wonderful job 
of doing that. 

What seemed to happen after that is the courts took control of 
the process, and then I believe it was Judge Skelly Wright recog- 
nized for the first time that there was a private cause of action be- 
cause Congress actually did not delegate the absolute discretion to 
the agencies. And from that point, it just exploded. It was this little 
tiny ball with one lawsuit. And now it is one of these issues where 
there is complete uncertainty because you never know if you have 
examined enough issues and enough alternatives to satisfy the 
courts. So what happens is, because you don’t know how to satisfy 
the courts and you don’t know what the next alternative is going 
to be, you do study after study. And that is what brings the uncer- 
tainty into the process. 

Mr. Ross. The Project No Project report that you did that I had 
a chance to review is nondiscriminatory. It addressed energy 
projects that are not only carbon-based and contemporary but also 
renewable green energy projects that could not pass this permitting 
process and then would give it up. I mean, this has an impact on 
everything that we want to do in terms of the permitting process 
regardless of how good the idea is. 

Mr. Kovacs. That is correct. We did not. We could have done big 
box stores. We could have done cell towers. There were a lot of 
things. They are all having the same problems. So it is not just 
even energy facilities. We did not discriminate. And in fact, as I 
mentioned, I think the biggest surprise we had is that far more re- 
newable projects were actually caught up in this process. And if 
you just look at Cape Wind, for example, they are now on I think 
their 11th year, and they have had the Federal Government ap- 
prove the permit several times and they still can’t get the permit 
through. 

Mr. Ross. Amazing. Thank you. I see my time is up. I will recog- 
nize the Ranking Member from Tennessee, Mr. Cohen for 5 min- 
utes. 

Mr. Cohen. Thank you, Mr. Ross. Ms. Bear, you seem to have 
a lot of information and not enough time. Before I ask you just a 
general question, you mentioned something about a conflict-of-in- 
terest provision. Can you explain that to me and why you think 
that is a problem? 

Ms. Bear. Yes. Under the current CEQ regulations, consultants 
or contractors hired to prepare environmental impact statements 
have to sign a disclosure statement avowing that they have no fi- 
nancial or other interest in the outcome of the project. This is be- 
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cause these are the projects with the most serious environmental 
impacts, and the feeling has always been that the public and deci- 
sion makers need to have that information from a source that is 
both unbiased and has the appearance of not being biased. H.R. 
4377 allows the project sponsor themselves — whether it is a private 
sponsor or a public agency — to actually prepare the environmental 
impact statement. Obviously a private sponsor has a financial in- 
terest in the project. 

Mr. Cohen. That would kind of be like having TransCanada do 
the impact statement for the Keystone XL pipeline? 

Ms. Bear. Precisely. 

Mr. Cohen. Wow. That wouldn’t be too unbiased, would it? 

Ms. Bear. Not in my view. 

Mr. Cohen. For the other three panelists, how do you explain 
that? Is that not an inherent conflict? Mr. Bauman. 

Mr. Bauman. Mr. Cohen, that provision is in there. I didn’t write 
the bill. It is in the bill. I didn’t speak to that. To me, it is com- 
pletely unnecessary to the issue of inordinate delay that we did 
speak to. That is a separate issue. I don’t disagree with the Con- 
gressman’s question about it. 

Mr. Cohen. Mr. Kovacs, do you think that is a good idea to just 
eliminate the conflict of interest and let the project folk hire their 
guns? 

Mr. Kovacs. I think before we throw out the entire provision, I 
think when you get to the conflict of interest — first of all, there 
should be conflict-of-interest provisions. I have no problems with 
that. But I think that the overall writing provision that I think Ms. 
Bear is addressing is the fact that a sponsor, for example, could ac- 
tually either pay for the EIS or actually make a voluntary contribu- 
tion. There are States like California that do that. I mean you can’t 
keep continuously talking about a lack of resources but then not 
find some way in which to get the person responsible for it to pay 
for it. 

For example, in my very young days I was chairman of the Vir- 
ginia Hazardous Waste Siting Board, and the actual applicants 
paid for the application itself for us to process, so that there was 
some financial ability for the State to carry on this kind of an argu- 
ment. 

So you have two things in the bill: One is, you have the project 
sponsor to pay for it. But if you read further down, there are provi- 
sions where the agency must exercise independent judgment and it 
must evaluate it independently. Well, I would suggest. Congress- 
man, that virtually every agency from EPA down uses outside 
sources of information when they are doing a rule. The rule isn’t 
that they can’t do it or that they can’t adopt this by reference or 
take someone else’s study. They have to exercise independent judg- 
ment. So this just tracks that. And the second thing is in terms of 
voluntary contributions; if you are upset with the project sponsor 
doing it, then ask for a voluntary contribution so that the agency 
can handle it and get the proper staff. 

Mr. Cohen. Does the voluntary contribution in itself raise some 
issue about conflict? I mean, who pays — you work for the Chamber. 

Mr. Kovacs. That is correct. 
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Mr. Cohen. So you have got certain perspectives that are the 
Chamber’s perspectives. But if you worked for the Sierra Club and 
they paid your salary, I am sure you would be just as good an ad- 
vocate. So it does make a difference on who pays. 

Mr. Kovacs. I think the question is — and it seems to be the legal 
standard. I will let the real practicing lawyers answer that. 

The standard is, is the agency exercising independent judgment? 
And the courts review this all the time. If the agency just adopts 
it without looking at it, the courts are probably going to set it 
aside. But the question is independent judgment and control; not 
necessarily is the process wrong. 

Mr. Cohen. Ms. Bear, have you been won over by Mr. Kovacs’ 
arguments and now think this is a great idea? 

Ms. Bear. No. 

Mr. Cohen. Surprise, surprise. 

Ms. Bear. I know you are shocked. 

First of all, agencies — because of the constraint on agency re- 
sources, it is already the case that many EISs are paid for by the 
project applicants. For example, their processes are generally re- 
ferred to as the third-party process, where the applicant pays for 
a consultant who is chosen by the lead agency and who works 
under the direction of the lead agency as opposed to the proponent. 
And in those situations, there is usually either an MOU or a 
memorandum of agreement or a memorandum of understanding 
setting out constraints between communications between the appli- 
cant and the EIS consultant, because the EIS consultant, even 
though the firm is being paid for by the applicant, is actually work- 
ing for the agency. 

But there is one other thing I want to clarify here. While the bill 
does have a provision where agencies could directly accept a series 
apparently of voluntary contributions from the applicant, it also 
specifically says, “Upon the request of any project sponsor to the 
lead agency, the project sponsor shall be authorized to prepare the 
document.” So they can both prepare the document directly or they 
can offer these payments directly to the agency, which most of the 
time, agencies cannot do today — that is true. 

There are prohibitions in appropriations laws and a variety of 
other laws, including I believe some ethics constraints about agen- 
cies taking money directly from the private sector. 

Mr. Cohen. Thank you. Mr. Ross, I would like to ask unanimous 
consent that a letter I have here from Ms. Nancy Sutley, who is 
the chair of the Council on Environmental Quality, be entered into 
the record. 

Mr. Ross. Without objection, so ordered. 

[The letter referred to follows:] 
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EXECUTIVE OFFICE OF THE PRESIDENT 
COUNCIL ON ENVIRONMENTAL QUALITY 
WASHINGTON, D.C. 20503 


April 24 , 2012 

The Honorable Howard Coble 
Chairman 

House Committee on the Judiciary, 

Subcommittee on Courts, Commercial mid Administrative Law 
517 Cannon HOB 
Washington, DC 205 1 5 

The Honorable Steve Cohen 

Ranking Member 

House Committee on the Judicimy, 

Subcommittee on Courts, Commercial and Administrative Law 
517 Cannon HOB 
Washington, DC 20515 


Dear Chairman Coble and Ranking Member Cohen: 

I am writing to you to provide the Council on Environmental Quality’s (CEQ) views on H.R. 
4377, the "Responsibly and Professionally Invigorating Development Act of 2012." Although 
the bill purports to streamline environmental reviews, we believe the legislation is deeply flawed 
and will undermine the environmental review process. If enacted, these changes could lead to 
more confusion and delay, interfere with public participation and transparency, and hamper 
economic growth. 

The National Environmental Policy Act (NEPA) was signed into law by President Richard 
Nixon after passing Congress with overwhelming bipartismi support. NEPA ushered in a new 
era of citizen participation in government, and it required the government to elevate the 
consideration of the environmental effects of its proposed actions. It remains one of the 
cornerstones of our Nation's modem environmental protections. 

NEPA is as relevant and critical today as it was in 1 970. NEPA focuses mid informs decision 
makers, policy makers, and the public on alternatives and the tradeoffs involved in making 
decisions. Today, we take for granted that governmental decision making should be open, that 
government actions should be carefully thought out and their consequences explained, and that 
government should be accountable. Prior to the enactment of NEPA, this was not the case. H.R. 
4377 would undo more than four decades of transparent, open, and accountable government 
decision making. 
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The Administration believes that America's economic health and prosperity are tied to the 
productive and sustainable use of our environment, and the President has stressed these 
principles since his first day in office. NEPA remains a vital tool for the Nation as we work to 
protect our environment and public health and revitalize our economy. 

The President also takes seriously the need for efficient permitting and decision making by 
Federal agencies. American taxpayers, communities and businesses deserve nothing less. 
However, we reject the notion that NEPA and other Federal environmental laws and regulations 
hinder job creation. 

For example, the Federal Highway Administration (FHWA) has foimd that 96.5 percent of 
federally funded highway projects are approved under the least intensive, shortest and quickest 
layer of NEPA analysis, namely categorical exclusions (CEs). CEs can take as little as a few 
days to a few months to complete, not years, and are usually done concurrently with other 
aspects of the project review process so that the entire review process is completed quickly. 

Only 0.3 percent of FHWA projects require a full environmental impact statement (EIS), the 
most detailed study under NEPA. When there are project delays, they are typically caused by 
incomplete funding packages, local opposition, and low local priority, or compliance with other 
laws and requirements considered during die NEPA process, but rarely NEPA itself. 

We continue to identify new ways to improve agency decision making and new opportunities to 
improve efficiency and reduce delays. On March 22, 2012, President Obama signed an 
Executive Order directing Federal agencies to expedite regulatory review and permitting 
decisions for key infrastructure projects - a critical step in improving our Nation’s infrastructure 
and maintaining our competitive edge. In addition, CEQ has taken several steps to improve and 
make more efficient Federal agency decision making (see attachment for CEQ NEPA 
Modernization Initiatives). 

H.R. 4377 would make a number of considerable changes to Federal agency regulatory review, 
permitting and environmental analysis that undercut the core principles embodied in NEPA, 
including reasoned decision-making and public involvement. The legislation seeks to implement 
these changes to Federal agency decision making under the Administrative Procedure Act 
(P.L.79-404). The passage of this legislation would lead to two sets of standards by which 
Federal agencies would be expected to comply, one for “construction projects” under the APA 
and one for all other federal actions, such as rulemaking or planning, under NEPA. This would 
lead to confusion, delay, and inefficiency. 

Moreover, the legislation would direct agencies, upon the request of a project sponsor, to adopt 
State documents if the State laws and procedures provide environmental protection and 
opportunities for public involvement “that are substantially equivalent to NEPA.” In our view, 
it is difficult to determine whether a State statute is substantially equivalent to NEPA and the 
legislation contains no requirement for agencies to determine if fiie State documents are adequate 
for NEPA purposes. More importantly, the State document may have looked at a different 
purpose and need for the project, a different set of alternatives than the Federal agency would 
have looked at, and relied on different standards for analysis. The State, for example, may not 
have looked at the same factors that Federal agencies are required to consider, such as 
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environmental justice and wetlands protection. Finally, no two State processes are alike, 
compounding confusion for projects that cross State lines. Thus, a Federal agency’s reliance on 
State documents may lead to inconsistencies between Federal projects and agencies, different 
environmental goals and protections, confusion among the public and unclear results for 
businesses and permittees. 

The legislation also establishes arbitrary deadlines for the completion of NEPA analyses. 

Factors such as feasibility and engineering studies, non-Federd funding, conflicting priorities, or 
applicant responsiveness are just a few examples of delays outside of the control of an agency. 
Arbitrary deadlines and provisions that automatically approve a project if the agency is unable to 
make a decision due to one of the factors described above will lead to increased litigation, more 
delays and denied projects as agencies will have no choice but to deny a project if the review and 
analysis cannot be completed before the proposed deadlines. 

These comments illustrate a few of the many concerns we have with the legislation. The 
Administration would be happy to provide Ae Committee with a more thorough and exhaustive 
list of our substantive concerns with the legislation at the request of the Committee. 

In closing, when properly implemented, NEPA improves collaboration, consensus, 
accountability and transparency surrounding government decision making and actions. Our 
Nation's long-term prosperity depends upon our faithful stewardship of the air we breathe, the 
water we drink, and the land. Our country has been strengthened by the open, accountable, 
informed and citizen-involved decision-making structure created by NEPA, and our economy 
has prospered. 

Sincerely, 


Nancy H. Sutley, Chair j 

Council on Environmental Quality^ 

cc: Chairman Lamar Smith 

Rankin g Member John Conyers, Jr. 

Enclosure 
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CEQ NEPA Modernization Initiatives 
April 24, 2012 


• In May 2010, CEQ issued guidance on Emergencies and NEPA that addressed how 
agencies can ensure efficient and expeditious compliance with NEPA when agencies 
must take exigent action to protect human health or safety and valued resources in a 
timeframe that does not allow sufficient time for the normal NEPA process. This 
guidance also addressed how agencies, in any situation including emergencies, can 
develop focused and concise Environmental Assessments (EAs) to provide an 
expeditious path for making decisions when the proposed action does not have the 
potential for significant impacts. 

* In November 2010, CEQ finalized guidance on how to establish and use CEs for 
activities — such as routine facility maintenance — ^that do not need to undergo intensive 
NEPA review because the activities do not individually or cumulatively have significant 
environmental impacts. The CE guidance reinforced the value of categorical exclusions. 

» In January 2011, CEQ issued guidance on the use of mitigation and clarified the 
appropriateness of using mitigation to conclude Environmental Assessments with a 
Finding of No Significant Impact (FONSI). A mitigated FONSI allows agencies to use 
EAs to identify and commit to mitigation measures that, when implemented, will 
eliminate potential significant impacts and meet NEPA requirements without the need to 
prepare a more intensive Enviromnental Impact Statement (EIS). 

» In March 2011, CEQ initiated a NEPA Pilot Program to solicit ideas from Federal 
agencies and the public about innovative time- and cost-saving approaches to NEPA 
implementation. Under this process, CEQ is working to identify innovative approaches 
that reduce the time and costs required for effective implementation of its NEPA 
regulations. These innovative approaches promote faster and more effective Federal 
decisions on projects that create jobs, grow the economy, and protect the health and 
environment of communities. We expect that this effort will result in faster and more 
effective Federal decisions on projects that create jobs, promote economic growth, and 
protect the health and environment of communities. 

» In March 20 1 2, CEQ issued new guidance for public comment on improving the 
efficiency of the NEPA process overall, by integrating planning and enviromnental 
reviews, avoiding duplication in multi-agency or multi-governmental reviews and 
approvals, engaging early with stakeholders, and setting clear timelines for the 
completion of reviews. 


Mr. Cohen. And I yield back the balance of my time. Or the pro- 
verbial “my time is out,” and I yield back. 

Mr. Ross. Thank you. The distinguished gentleman from Colo- 
rado, Mr. Polls, is recognized for 5 minutes. 

Mr. POLIS. I thank the Chair. I appreciate the hearing on this 
important topic. My constituents have certainly voiced to me a 
frustration with an open-ended and often interminable NEPA 
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project for — whether it is transportation or infrastructure projects 
or renewable energy projects that have strong support on the 
ground. 

And I was enheartened in part by the 2006 NEPA task force and 
also by President Obama’s Council on Competitiveness rec- 
ommendations around streamlining. And I think it is critical to 
strike the right balance in this regard. So hopefully we can find a 
way to accelerate an often interminable process. 

I want to ask about some of the differences between the 2006 
task force and this proposed bill. It is my understanding that the 
task force recommended that there be a timeline; namely, that the 
agencies have 18 months to complete EIS and 9 months to com- 
plete an EA. And I don’t know what the right time should or 
shouldn’t be. But it is my understanding that the mechanism in 
this bill is actually automatic approval if the timeline isn’t met, 
versus simply requiring that a certain timeline is met. 

Is there any problem with requiring under statute a certain 
timeline that is met rather than holding a gun to the head and say- 
ing it is automatically approved if it is not met? Is there a distinc- 
tion between those two? Or do you think it would be consistent 
with meeting the needs of this legislation if we simply require the 
agencies to meet a timeline without getting into what the timeline 
is? I will address that to Mr. Bauman. 

Mr. Bauman. I would take anything that Congress could do just 
to say there shall be a schedule, there shall be deadlines. You can 
set them out. You have done it in other environmental statutes, 
like the Clean Air Act. So just doing that, you would be shocked 
at how behavior would change and the NEPA process, which goes 
on interminably and is used and abused by many folks — Dinah is 
right. No one ever intended that NEPA would turn into what it has 
become. The only way it is going to reform itself is if you put in 
these basic reforms, then the agencies will follow. So you don’t need 
the automatic — it is deemed approved, I think, to change the be- 
havior of “get the process done.” Thank you. 

Mr. POLIS. Reclaiming my time, the main issues that I have had 
have been less around outcomes or changes; more around the inter- 
minable timeline of approval. And again, a lack of certainty around 
what that timeline is. 

Mr. Bauman alluded to the history of NEPA. And I would like 
to address this to Ms. Bear as well. As general counsel under the 
Reagan administration, you had a lot of oversight over the imple- 
mentation of NEPA. I would like you to address how this bill will 
impact the existing NEPA framework that has been in place for 40 
years, and also significant changes, and why are we hearing more 
about this now, for instance, than we did in prior incarnations? 

Ms. Bear. Okay. A complete answer would be very lengthy. So 
let me hit a few points and then I would be happy to submit addi- 
tional thoughts for the record. 

First, just for a minute, I want to address the issue of schedules, 
which is part of your question, although I realize your question 
goes much further than that. But I want to note that when CEQ 
issued the regulations that are binding on Federal agencies for the 
NEPA process in 1979, the single most requested provisions by in- 
dustry representatives, including I believe the Chamber, but many 
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other industry business representatives, was a provision to allow 
the proponent to ask the agency to set a time schedule, and that 
the agency, upon that request, would have to set a time schedule. 

In 25 years being general counsel, deputy general counsel at 
CEQ, no industry representative ever came to me and said, “I 
asked an agency to set a time schedule and they didn’t.” Or “I 
asked an agency to set a time schedule. They did, and they are not 
complying with it.” And in fact to the best of my knowledge, the 
only person who has ever used that provision on behalf of their cli- 
ents is the attorney who was actually responsible for writing the 
regulation. 

Mr. POLIS. Since we have limited time, is there any way that we 
can make that exemption perhaps less cumbersome or easier to 
use? Because perhaps one of the reasons it is so rarely used is it 
is too difficult to use. 

Ms. Bear. All they have to do is ask. I am not quite sure what 
the difficulty is. 

Mr. POLIS. So it is fairly easy to ask for the timeline? 

Ms. Bear. Yes. I think so. 

Mr. PoLis. Is it more a mater of educating those who are apply- 
ing that that should be something they ask for? 

Ms. Bear Yes. And I have spoken about this in front of a number 
of industry groups. 

Mr. PoLis. It would be a bit of a moral hazard there, because as 
was alluded to, many of the attorneys involved with the process 
might actually profit more from an ongoing delayed process, versus 
the principals who would profit from a short process. 

Ms. Bear. Too many attorneys on this panel to 

Mr. POLIS. Present company excepted, of course. 

I would just ask for an additional minute to allow her to finish 
her answer, if that is all right, Mr. Chair. 

Mr. Ross. Without objection, please go ahead. 

Ms. Bear. Okay. I don’t believe you were here when I was giving 
my 5-minute summary. But one of the difficulties that I think is 
affecting the timing of the NEPA process or how long it takes are 
agency resources. And I started CEQ in 1981. As I mentioned, 
there were departments and agencies that had whole offices de- 
voted to complying with NEPA, with well-trained staff. Many of 
those offices are no longer there. 

The NEPA process, particularly for contractor — for project pro- 
ponent proposals coming from outside of the Eederal Government, 
many EISs are done by consultants for a number of reasons. And 
this is not a slam at consultants. There are some very good ones 
out there. But it tends to slow the process down. The EISs I have 
seen that are done within a 12-month period are done in-house by 
internal agency staff, but the capabilities of agencies for doing that 
is vastly diminished. So that is one very important area I think 
that needs to be addressed. 

I think schedules are good. I think dispute resolution processes 
are good. I have no concerns about the dispute resolution process, 
for example, in the SAEETEA-LU bill. I am concerned that this 
bill, as you said, creates a scheme that is — well, you didn’t say this, 
but I will — a scheme that is different in many fundamental ways 
from the CEQ regulations. Eirst of all, it carves out one segment 
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of the NEPA process, which is construction projects. NEPA applies 
to a lot of other things. So you have automatically two different 
processes. But within this process, in my view, some of the most 
serious problems are, as was just discussed, eliminating the con- 
flict-of-interest provision, allowing private project proponents to 
prepare environmental impact statements themselves, as well as 
giving funding directly to agencies. The default 

Mr. Ross. Ms. Bear, I unfortunately have got to wrap it up here. 
I apologize. And I don’t mean to cut you off. We have a 
fullCommittee hearing here in 5 minutes. And believe me, I would 
love to explore more. I think this panel would too. 

And Mr. Margro, I have got questions I would like to ask you. 
Unfortunately, due to the fact that we have to be out of this room 
in 5 minutes, we are going to have to adjourn our hearing. But I 
do want to state for the record that all Members will have 5 legis- 
lative days to submit to the Chair additional written questions for 
the witnesses which we will forward and ask the witnesses to re- 
spond as promptly as they can so that their answers will be a part 
of the record. 

Without objection. Members will also have 5 legislative days to 
submit any additional materials for including in the record. 

I want to thank the witnesses for being here. I apologize for the 
delay, but I think it was very good for us to have this. I wish you 
all well. And this hearing is now adjourned. 

[Whereupon, at 1:25 p.m., theCommittee was adjourned.] 
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Material Submitted for the Hearing Record 

Prepared Statement of the Honorable Steve Cohen, a Representative in 

Congress from the State of Tennessee, and Ranking Member, Sub- 
committee on Courts, Commercial and Administrative Law 

H.R. 4377, the “Responsibly and Professionally Invigorating Development Act of 
2012,” or “RAPID” Act, creates a new subchapter of the Administrative Procedure 
Act to prescribe how the environmental reviews required by the National Environ- 
mental Policy Act, or “NEPA,” should be conducted for federal construction projects. 

The bill also imposes deadlines for the granting of permits once the NEPA review 
process is complete. 

NEPA was signed into law by President Richard Nixon and went into effect on 
January 1, 1970. Among other things, NEPA requires that “for proposals for legisla- 
tion and other major Federal actions significantly affecting the quality of the human 
environment,” federal agencies must prepare a detailed environmental review. 
NEPA also created the Council on Environmental Quality, which issued regulations 
and guidance implementing NEPA. 

While NEPA itself is short, it is these regulations, plus 40 years worth of case 
law, that define the details of how the environmental reviews required by NEPA are 
carried out. H.R. 4377 appears to codify some of what is already out there in terms 
of how NEPA reviews are conducted. In other ways, however, H.R. 4377 appears 
to be a significant departure from current practice. 

I will leave it to our witnesses to discuss the substantive merits of H.R. 4377. As 
the Ranking Member of the Subcommittee with jurisdiction over the APA, however, 
I do think it important to raise one concern at the outset. 

It is unclear to me why all the changes to or codifications of NEPA practice con- 
templated in H.R. 4377 belong in the APA. If H.R. 4377’s proponents would like to 
amend or add to NEPA’s environmental review requirements, they should simply 
go ahead and amend NEPA. 

I am very wary of using the APA as a back door way of amending other statutes 
or substantive law. As I have said many times before, the APA is our “administra- 
tive Constitution.” 

And like the actual Constitution, we should be very careful in tinkering with it. 
I am concerned that H.R. 4377, as drafted, opens the door to amending other stat- 
utes or substantive law by simply adding subchapters to the APA. This is not the 
purpose or function of the APA, and we ought to guard against that temptation. 

I thank our witnesses for being here today. In particular, I would like to acknowl- 
edge Gus Bauman, an accomplished lawyer and an old acquaintance of mine from 
Memphis. 

I would also like to acknowledge Dinah Bear, who served for a quarter century 
as the General Counsel for the Council on Environmental Quality and, therefore, 
knows NEPA and its associated regulations, case law, and guidance better than al- 
most anyone else. 

I welcome all of our witnesses and look forward to their testimony. 
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Prepared Statement of the Honorable John Conyers, Jr., a Representative 

in Congress from the State of Michigan, and Ranking Member, Com- 
mittee on the Judiciary 

The title of H.R. 4377, namely, the “Responsibly and Professionally Invigorating 
Development Act of 2012,” or “RAPID Act,” unfortunately is misleading. 

Rather than effectuating real reforms to the process by which federal agencies un- 
dertake environmental impact reviews as required by the National Environmental 
Policy Act, or NEPA, this legislation will actually result in increasing, not expe- 
diting this process. 

And, it inexplicably only addresses a subset of these reviews: those that pertain 
to construction projects that are federally-funded or that require federal approval. 

But, more importantly, this bill is yet another effort by my friends on the other 
side of the aisle to undermine regulatory protections. 

In fact, this is the thirteenth hearing at which we have considered an anti-regu- 
latory measure this Congress. 

As with all the other hills, H.R. 4377 is a thinly disguised effort to hobble the 
ability of federal agencies to be able to do the work that we in Congress have as- 
signed them to do. 

H.R. 4377 very much embodies many themes reflected in other anti-regulatory 
bills that we have considered this Congress, but at least three concerns stand out. 

First, this bill — like other measures that we have previously considered — is a so- 
lution in search of a problem. It is unclear what exactly is the problem H.R. 4377 
seeks to address. 

While the NEPA environmental review process may not be perfect, it still remains 
a model for other countries throughout the world for establishing a systemic founda- 
tion for facilitating interagency collaboration, integrated decisionmaking, and public 
input on environmental impact statements and assessments. 

Like the Administrative Procedure Act, NEPA provides a flexible review frame- 
work for all federal projects — not just construction projects — that require federal ap- 
proval pursuant to other federal statutes like the Clean Air Act. 

NEPA appropriately leaves it to individual agencies to craft regulations imple- 
menting the Act’s environmental review requirement in recognition of that fact that 
such reviews must be tailored to specific types of projects. 

H.R. 4377 instead uses a one-size fits all approach that incorporates numerous 
specific procedural steps that may or may not work well in all instances. This is 
an undertaking that we should be very wary of taking. 

In response to the complaint of H.R. 4377’s proponents that NEPA reviews some- 
times take too long, I say that the real problem is not with the requirements of the 
review process — which may vary from project to project or from agency to agency — 
but with the lack of resources that we give to agencies. 

An agency can only move so quickly to review project proposals when it has ever- 
shrinking appropriations to obtain competent staff and other resources. 

Yet I am willing to bet that some of the proponents of this hill would also strenu- 
ously oppose increasing funding for agencies, which would certainly help to speed 
up the review process. 

Second, it is clear that the real motivation underlying H.R. 4377 is to shift power 
away from a government accountable to the public and hand it to politically unac- 
countable industry so that it can run roughshod over everyone else. 

This general tack is highlighted by a number of the bill’s provisions. 

For example, H.R. 4377 facilitates potential corruption or, at a minimum, encour- 
ages an unseemly relationship between industry and regulators by allowing a lead 
agency to accept “voluntary contributions” from a project sponsor, which the agency 
must use to undertake an environmental review. 

In its most gross context, this provision seems to authorize a bribe. Under current 
law, it is a crime to give an item of value to a federal entity in exchange for an 
official act. 

While H.R. 4377’s authorization of “voluntary contributions” perhaps may not fall 
squarely within the statutory definition of a bribe, this provision fails to delineate 
any brightlines between the two. 
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Even if not a bribe, such contributions could unduly taint the environmental re- 
view process and create the appearance of a conflict of interest for agencies. At a 
minimum, cash-strapped agencies, in particular, may prioritize reviews of projects 
for which sponsors have paid for the review and ignore those for which no payment 
was offered. 

In addition, the bill appears intended to limit the opportunity for public participa- 
tion and impose deadlines that may be unrealistic under certain circumstances. 

Third, H.R. 4377 would create a parallel environmental review process that 
would only lead to confusion, delay, and litigation. 

As I noted at the outset, the changes to the NEPA review process contemplated 
by H.R. 4377 apply only to proposed federal construction projects. 

NEPA, however, applies to a broad panoply of federal actions, including fishing, 
hunting, and grazing permits, land management plans. Base Realignment and Clo- 
sure activities, and treaties. In contrast, H.R. 4377 applies only to a subset of fed- 
eral activities. 

In fact, even this subset is ill-defined under H.R. 4377, as the bill has no defini- 
tion for what actually would constitute a construction project. 

This could lead to two different environmental review processes for the same 
project. For example, H.R. 4377’s requirements would apply to the construction of 
a nuclear reactor, but not to its decommissioning or to the transportation and stor- 
age of its spent fuel. 

Rather than streamlining the NEPA process, H.R. 4377 only adds complication, 
confusion, and potential litigation to the process. 

I appreciate that the supporters of this bill have tried to reach out to the Com- 
mittee minority to try to garner support. Unfortunately, I am not able to lend my 
support for this bill as it raises too many concerns for me. 

I think the testimony of Dinah Bear, who served as the General Counsel of the 
Council for Environmental Quality at the White House under both Republican and 
Democratic administrations for a total of 25 years, will be particularly instructive. 

I thank her and the other witnesses for agreeing to participate in today’s hearing. 
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Beacon Economics 


Executive Summary 

The Transportation Corridor Agendes (TCA) are tv\'o joint powers authorities formed by the California legislature 
in 1986 to plan, finance, construct and operate Orange County's 67-mile public toll road system. Fifty-one miles of 
the system are complete, including the 73 Toll Road (San Joaquin Hills Transportation Corridor Agency'), 133, 261 
and 241 Toll Roads (Foothill/Eastern Transportation Corridor Agency). Elected offidals from surrounding cities 
and county supervisorial districts are appointed to serve on each agency's Board of Directors. 

Public oversight ensures that the interests of local communities and drivers are served and that TCA continues 
to meet the region's growing need for congestion-free transportation alternatives. The Foothill/Eastern Trans- 
portation Corridor Agency has been working since the late 1980s to complete the state and federal environmental 
process for the final 16-miles of the system— the completion of the 241 Toll Road into San Diego County. 

Beacon Economics has done an economic analysis of the 241 completion project and found that it will provide a 
significant economic impact to the County of Orange and the rest of California. Specifically, our impact study has 
found that: 

■ This project will create more than 13,600 jobs in Orange County and generate more than 3,800 jobs throughout 
the remainder of California through leakage. 

■ The $1.7 billion project will generate $3.1 billion in economic output throughout the state. $2.3 bUlionwill ac- 
crue in Orange County from the beginning of the project through its completion. The 241 completion project 
will also generate more than $718 million in economic output in the remainder of California. 

■ $1.3 billion in value added will be created in Orange County by the $1.7 billion investment to ccsmplete the 241 
Toil Road. 

■ We estimate that more than $121 million in tax revenues will go to state and local government as a result of 
the 241 completion project. 


Economic Impact Summary 



Orange 

County 

Remainder 

of 

California 

Total 

Jobs 

13,663 

3,878 

17,541 

Output (S Millions) 

2,336.4 

718.1 

3,054.5 

Earnings ($ Millions) 

862.7 

231.2 

1,094.0 

State/Local Taxes ($ Millions) 

121.5 

38.1 

159.5 


Source: IMPLAN, Calculations by Beacon Economics 


;EeonotnicBeE)efitMalysis --241 Completwi Project: 
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Scope of Work 

TCA has contracted with Beacon Economics to conduct an economic impact analysis of the 241 completion prcpect. 
The purpose of this report is to provide TCA with a better understanding of the benefits that are likely to accrue to 
Orange County and the state from the infrastructure investment described below. The impact to the economy is 
generated through several channels. First, spending related to the 24 1 completion project would create economic 
output in Orange County. Second, the project would also support employment, particularly in the construction 
sector. Finally, the project would also generate tax revenues for state an d local government. 

About the Project 

The 241 completion project is the final piece 
of Orange County's 67-mile toll road system. 

The 241 Toll Road currently ends at O.so Park- 
way in Rancho Santa Margarita. The project 
would extend the 241 Toll Road from Oso 
Parkway to Interstate 5 south of San Clemente 
in San Diego County. As with the current 51 
miles of toll roads in Orange County, the final 
16 miles of the 241 Toll Road would be part of 
the California highway system, but operated 
as a toll facility by the Transportation Corri- 
dor Agencies. 

The purpose of this project is to improve 
the transportation infrastructure system in 
Orange County. Interstate 5 is currently the 
only direct route between Orange and San 
Diego counties. The completion of the 241 
Toll Road would provide an alternative to the 
over-burdened 1-5, which is projected to be- 
come more congested due in part to popula- 
tion growth in Southern California. Without 
the completed toll road, travel from the San 
Diego/Orange Coun ty border to Mission Viejo 
is projected to take one hour in 2025. With the 
toil road, travel time is projected to be 25 minutes on 1-5 and 1 6 minutes on the 241 Toll Road; Completing the toil 

road would also provide the redundancy needed in the event of an emergency. 

The 241 completion project is also critical for goods movement from the Port ;of Los Angefe-and Port of Long 
Beach to, destinations across America. .Qver. 1 0,00.0 trucks use 1-5 every day, . a rnumber e^ected to increase as 
Sovithcm Californiarport activity grows... 

2 Economic Benefit Analvsis-241 Completion Project 
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Impact Overview and Methodology 


This report analyzes the direct and indirect economic impacts 
that will stem from the planned completion of the 241 Toll 
Road. To estimate the economic impact of the 241 completion 
project. Beacon Economics used Version 3 (jf the IMPI.AN mod- 
eling system. This is an input-output model that can be used 
to estimate the short-run impact of changes in the economy 
through the use of multiplier analysis. 

impact studies operate under the basic assumption that any in- 
crease in spending has three effecLs: First, there is a direct ef- 
fect on the industry itself, resulting from the additional output 
of goods or services. Second, there is a chain of indirect effects 
on all the industries whose outputs are used by the industry 
under observation. These arc the impacts generated by a busi- 
ness' supply chain. Third, there are induced effects that arise 
when employment increases and household spending patterns 
are expanded. These impacts are the result of the additional 
income that is earned in the course of producing this output, 
both by employees in the target industry and in those supply- 
ing it. 

There are .several components to the overall economic impact. 

First, there is an effect on value added— the net increase in the 
overall value of the local economy. Value added is the total in- 
crease in an industry's output less the cost of any intermediate 
inputs, and it is commonly used to measure an mdustry's con- 
tribution to local gross product. Value added consists primar- 
ily of labor income, but also includes indirect business taxes 
and other property income. Second, there is an impact on lo- 
cal employment, with the single-largest share of jobs created 
in the industry itself, and the others spread throughout the 
study area's economy. Third, is the increase in output, where 
the difference between value added and output is that the for- 
mer concentrates on various earnings, while the latter includes the 


E4U>nomicltnpact Highlights 
■'The 241 completion: project willigener^ 
.ate almost $3.1 billion in econofnic but- 
f'pmt throtighout Gali fpraia: 

■ $1,7 bilKon will be. spent on the, 241 
.7 . ..coniplctiOn. project.' 

^'■?iDirect .spending bn the project :will 
i; :,.:generate rover ,$213 ^ billion in Orange 
' iGounty; • 

: .|■::The coinpletiort project, will alsp: gen- 
. rerate...more-tlaa,n,:$7'l& million in eep- 
; ' flmbimcbUtput in the remaihderibFGai-; 

ijdfornia;,-'.; 

, Ithis. project :will. .also .generate signifl.^.. 
. cant additional employment opportuni- 
; : ties. thrOughontthe state:. 

i "The 241 completion project Will cre- 
i ^ate.more; than 13,600' jobs in Orange 
■Cbunty-throughthciend of the project. 

:■ The 241 completion :proJect will, al.s.o 
create more than, 3, spQ Jobs through- 
out the reraainder of California, 

State andincal government will alsoben- 
.,.efit...from nearly $121 million in addi- 
. tibnal revenues per ;year. Another $38 
million in tax revenues wll be earned by 
state and local governments in the rest of . 
,-the state. 


costs of intermediate inputs. 



;E,GGn,pmic:Benefit Analysts, T,24c1-.Gompletiori:Prej^. 
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B—con Ecooomto 


It U aUo important to note that capi* 
tai tnveatmente ma<ie on different types 
of projects can lead to different multi- 
pliers. Why? A sector can have a large 
multiplier if it induces economic activ- 
ity In industries whose employees have 
a high propensity to spend fn>m take- 
home pay. Also, if the sector does not 
import many materials from abroad or 
from out of state, then its multiplier ef- 
fect on the local economy will be high. 
In essence, some of the spending in 
the local economy may *‘leak out" Into 
other states and countries. If raw mate- 
rials arc imported, then a change in a lo- 
cal sector’s level of production will re- 
sult in a commensurate change in eco- 



nomic activity abroad. Ihe same is true if a California business buys inputs from firms in different states. 


Thus, our anadysis here covers the main 


areas of economic hnpact that will ac- 
crue at the county level due to the 
planned $1.7 billion Investment to com- 
plete the 24] Tdl Road. First, the direct 
employment, output, and value added 
effects for Orange County after account- 
ing for ''leakage* out of the county. 
Second, we estimate the indirect ef- 
fects on all the industries whose out- 
puts are used by the proposed project 
as well as the induced effects arising 
when employment increases and house- 
hold spending patterns are expanded. 
Finally, to measure the "leakage" out of 
Orange County that accrued to another 
part of the state, we estimate the indi- 



rect effects of the 241 completion project on the remainder of California. 


Eo)non)icBeneaiAnaly««-241 Comptnon Pn])eci 




112 


Beacon Economics 


Planned Investment 


It is estimated that a total of $1.7 billion wUl be spent on the 241 completion project, including costs that have 
already been expended as well as future expenditures. The project's expenditures are broken out into a variety 
of categories. According to estimates from TCA, the capital costs, which include the cost of constructing the 241 
completion project, will comprise 60 percent of the $1 .7 billion in expenditures. Other costs, including right of 
way, construction management, planning and engineering sendees, and agency staffing fees account for the re- 
maining 40 percent of the spending. Expenditures are further broken out into three time periods to distinguish 
between past, present, and future spending. These planned expenditures are shown in the table below. 


241 Completion Project Expenditures ($ tboasands) 


Category 

2009 and Prior 

201 0-n 

2012 and Beyond 

Total 

Design and Build Contract 

57.1 

0.9 

950.1 

1,008.1 

Environmental and Mitigation 

143.7 

1.7 

137.9 

283.3 

Contingency 

0.0 

1.0 

111.9 

112.9 

Engineering 

41.4 

6.6 

43.0 

91.0 

Insurance and Toll Equipment 

O.U 

0.0 

58.9 

58.9 

Right of Way 

13.4 

0.0 

42.9 

56.3 

Administration and Legal 

22.8 

5.5 

27.9 

56.2 

Construction Management 

0.5 

0.0 

51.2 

51.7 

UtOity Relocation 

1.2 

0.0 

13.0 

14.2 

Total 

280.1 

15.7 

1,436.8 

1,732.6 


Source; Foothill/Eastern Transportation Corridor Agency 


It should be noted that $56 million of the planned expenditures on the 241 completion projectare for right-of-way. 
This is primarily land and right-of-way sendees, and is akin to an asset purchase. Realistically, this is a transfer 
of ownership from one party to another, and as such it does not generate any significant economic impact for 
Orange County. Additionally, $113 million is allocated for contingency purposes. Thi.s spending has the potential 
to generate an economic impact for Orange County if it were used. But because it is unclear how these funds will 
be spent, or whether they will be spent at all, it is not possible to allocate this amount to any particular cate- 
gory. Thus, our impact analysis detailed herein excludes a total of $1 69 million in right-of-way and contingency 
expenditures. 



:EcQnomic Benefit Analysis > 241 Completiwi^Projent 
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Economic Impact 

Based on these data, we liave found that the completion of the 241 Toll Road will provide a significant economic 
impact to the County of Orange as well as the remainder of California. Specifically, we estimate that this project 
wUl create over 13,600jobs in Orange County between commencement of the project prior to 2009 and completion 
of the work. This include.s HjfiOOjobs directly created as a result of the construction work, and 4,900 jobs created 
through indirect and induced effects of the project. Of these 4,900 jobs, 2,800 will be created by indirect effects 
on all the industries whose outputs are used in the construction of the 241 Toll Road. Another 2,100 jobs will be 
created when employment increases and household spending patterns are expanded as a result of the project. In 
addition to the jobs created within Orange County, this project will generate another 3,800 jobs throughout the 
remainder of California tlirough leakage, as some of the $1.7 billion investment will go toward goods and services 
located outside of the county. 

We have determined that this $1.7 billion project will generate S3,l billion in economic output throughout the 
state, $2.3 bUlion will be generated through direct spending on the construction in Orange County between now 
and the completion of the project, which will in turn generate more than $773 million in indirect and induced out- 
put from, the projects' consumption of goods and services sourced from within the county, ihe 241 completion 
project will also generate $718 million in economic output in the remainder of California. It should be noted that 
the indirect and induced effects of this project in the remainder of California are very large, and in some cases are 
even larger than the secondary impacts within Orange County. This points to the fact that much of the materials 
and services that will be used as a result of the completion will be sourced from outside of Orange County but 
within California. 

The $3.1 billion in economic output created by the 241 completion project vdll lead to a significant increase m 
value added. Value added consists of employee compensation, proprietor income for self-employed and unincor- 
porated businesses, corporate profits, rent payments and dividend income. Based upon our analysis, nearly $1.7 
billion in value added will be created by the $ 1 .7 billion investment. This includes $850 million in direct value 
added to Orange County as a result of the project as well as $458 million in indirect and induced value added lo- 
cally. Again, a sizable share (S371 million) of the additional value added will accrue to regions outside of Orange 
County due to leakage. 


Not only does the 241 completion 
project create a sizable effect cm value 
added in Orange County and California, 
it should be noted that a majority 
of this value added is comprised of 

Economic Impact Siunmary 





Orange 

County 

Remainder 

of 

California 

Total 

additional labor income. To illustrate, 

Jobs 

13,663 

3,878 

17:,541 

$863 million of the additional $1.3 

Output ($ Millions) 

2,336.4 

718.1 

3^0.54, .5 

billion, or two-thirds, in value added is 

Earnings ($ Millions) 

862.7 

231.2 

1,094.0 

additional income earned by employees 

State/Local Taxes ($ Millions) 

121.5 

' 38-1 

.159,5 


and proprietors' within Orange County. Source; IMPLAN, Calculations by Beacon Economics 

The same is true in the remainder of 

California, where -62 percent of the additional value added is in the form of additional labor Income; 
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Finally, this project will generate additional tax revenues in Orange County and throughout the rest of the state. 
We estimate that close to $121 million in tax revenues will go to state and local government between now and the 
completion of the project. This consists of taxes on employee compensation, indirect bu-siness taxes, taxes paid 
by households, and by corporations. An additional $38 million in tax revenues will be earned by state and local 
governments in the rest of the state. 

In sum, the 241 completion project will have a significant impact on the local and statewide economy. In addition 
to the reduced congestion and time savings, the work itself will help the Orange County economy climb out of 
this recession, Not only will the 241 completion project create a relatively large number of jobs, the region will 
see additional value added and income for its residents, and local governments can expect more tax revenues as 
a result. 


Conclusion 

This report finds that the 241 completion project would generate over $2.3 billion in economic output and sup- 
port 13,663 jobs in Orange County. Labor income would increase by $862.7 million. The benefits of the project 
would not be limited to Orange County. The rest of the state would also benefit from spillover impacts generated 
by the 241 completion project. 'I'he remainder of California would see an increase in economic output of $718.1 
million. 3, 878 Jobs would be supported, resulting in $231.2 million in additional labor income. California and local 
governments would benefit from $159.5 million in tax revenues. 


;EconQriiic Benafit Ana^Sis,- 241 Cofnp.letipTxProia.ct 
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Detailed Results 


Economic Impact of 241 Completion Project 

Impact on Orange County 



2009 and Prior 

2010-11 

2012 and Beyond 

Total Impact 

Employment 

Direct 

1,370 

81 

7,202 

8,653 

Indirect 

475 

25 

2,366 

2,866 

Induced 

355 

24 

1,746 

2,124 

Multiplier 

1.61 

1.60 

1.57 

1.58 

Total 

2,200 

130 

11,314 

13,644 

Output 





Direct 

$266,596,004 

$14,708,300 

$1,282,094,303 

$1,563,398,607 

Indirect 

$77,650,567 

$4,014,940 

$355,769,038 

$437,434,545 

Induced 

$56,090,:n;i 

$3,764,840 

$275,720,413 

$335,575,566 

Multiplier 

1.50 

1.53 

1.49 

1.49 

Total 

$400,336,884 

$22,488,080 

$1,913,583,754 

$2,336,408,718 

Value Added 





Direct 

$138,629,857 

$8,398,564 

$703,089,156 

$850,117,577 

Indirect 

$43,844,515 

$2,359,890 

$208,953,846 

$255,158,251 

Induced 

$33,916,232 

$2,276,948 

$166,727,203 

$202,920,383 

Multiplier 

1.56 

1.55 

1.53 

1.54 

Total 

$216,390,604 

$13,035,401 

$1,078,770,205 

$1,308,196,210 

Labor Income 





Direct 

$99,534,410 

$7,129,064 

$495,373,678 

$602,037,151 

Indirect 

$27,028,299 

$1,404,941 

$127,469,095 

$155,902,336 

Induced 

$17,516,966 

$1,175,528 

$86,095,991 

$104,788,486 

Multiplier 

1.45 

1.36 

1.43 

1,43 

Total 

$144,079,676 

$9,709,533 

$708,938,764 

$862,727,973 

State and Local Tax Revenues 





Emploj’ee Compensation 

$411,109 

$25,869 

$1,922,603 

$2,359,582 

Indirect Business Tax 

$11,839,721 

$537,398 

$51,408,668 

$63,785,784 

Households 

$6,003,029 

$406,699 

$29,655,406 

$36,065,134 

Corporations 

$3,031,716 

$139,887 

$16,075,967 

$19,247,570 

Total 

$21,285,575 

$1,109,853 

$99,062,644 

$121,458,070 


Source; JMPLAN, Calculations b 3 ’ Beacon Economics 
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Economic Impact of 241 Completion Project 

Impact on Remainder of California 



2009 and Prior 

2010-11 

2012 and Beyond 

Total Impact 

Employment 

Direct 

0 

0 

0 

0 

Indirect 

456 

21 

2,046 

2,523 

Induced 

243 

13 

1,099 

1,355 

Multiplier 

0.51 

0.41 

0.44 

0.45 

Total 

699 

33 

3,146 

3,878 

Output 





Direct 

S- 

S- 

$- 

$- 

Indirect 

$91,277,123 

$3,925,745 

$384,827,213 

$480,030,077 

Induced 

$42,481,807 

$2,253,113 

$193,368,247 

$236,103,162 

Multiplier 

0,50 

0.42 

0.45 

0.46 

To Lai 

$133,758,929 

$6,178,858 

$578,195,459 

$718,13.3,240 

Value Added 





Direct 

$- 

$- 

$- 

$- 

Indirect 

$44,957,374 

$2,016,754 

$193,224,949 

$240,199,075 

Induced 

$23,303,046 

$1,224,350 

$105,774,828 

$130,.302,222 

Multiplier 

0.49 

0,39 

0.43 

0.44 

Total 

$68,260,420 

$3,241,104 

$298,999,778 

$370,501,297 

Labor Income 





Direct 

$- 

$- 

$-. 

$- 

Indirect 

$29,038,509 

$1,290,761 

$125,744,999 

$156,074,268 

Induced 

$13,407,329 

$712,007 

$61,054,265 

$75,173,600 

Multiplier 

0.43 

0.28 

0.38 

0.38 

Total 

$42,445,838 

$2,002,768 

$186,799,264 

$231,247,867 

State and Local Tax Revenues 





Employee CompensaCiOn 

$191,261 

$8,894 

$834,038 

$1,034,193 

Indirect Business Tax 

$4,110,438 

$187,726 

$17,544,453 

$21,842,617 

Households 

$1,702,479 

$80,410 

$7,497,099 

$9,279,988 

Corporations 

$1,094,838 

$53,086 

$4,777,838 

$5,925,761 

Total 

$7,099,016 

$330,116 

$30,653,428 

$38,082,559 


Source; IMPLAN, Calculations by Beacon Economics 
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About Beacon Economics 


Beacon Economics 


About Beacon Economics 

Beacon Economics is an independent economic research and consulting firm with offices in Los Angeles and the 
San Francisco Bay Area, We deliver economic analysis and data sites that help our clients make informed, strate- 
gic decisions about investment, growth, revenue, policy, and other critical economic and financial issues. Our 
nationally recognized forecasters were among the first to predict the collapse of the housing market and fore- 
tell the onset and depth of the economic downturn that followed. Our core areas of expertise include economic 
and revenue forecasting, market and industry analysis, economic impact studies, economic policy analysis, and 
international trade analysis. 


Services 


I Economic & Revenue Forecasting 
I Ru.siness, Industry, & Market Analysis 
I Economic Development Analysis 
I Ports & Infrastructure Analysis 
I Public Speaking 
I Expert Te.stimoTiy 


Contact 


■ Sherif Hanna 
Managing Partner 
(424) 646-4656 
Sherif@BeaconEcon.cora 
I Victoria Pike Bond 
Director of Communications 
(415)457-6030 
Victoria@BeaconEcon,cora 
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CINCO CITIES MEETING 
April 21. 2005 

12:00 - 1 :30 p.m. - TCA Comiruttee CoDference Room 


Minutes 

Bill Woollctt Kate Keeiia 

Macie Cjeary-Milan Brian Lnchrie 

lamss Brown Ivlike Erickson 

LisaTeiles MikoShul? 

Maria Levario Slevm Joiui 

Paul Bopp 
Dale Todd 
Jen John.mn 
JeffBoct 
Clare Climaco- 
The meeting coinnienced at 12:08 pm. 

Macie welcomed Ep A’s outgoing Director Mike Schulz, and their incoming DireoLor Sbven 
John, iiitroductians were nmde and congratulations and best wishes were givento both. 

1, EPA presentation Mike Schulz & StevenJoiiu 

EI’'A gave a presentaiion about their experience in working with the SOCTIIP Agencies ' 
Collaborative. EPA believes lire SOCTIIP CoUahotative process has benefited the project 
and the environmental process. EPA indicated that the TCA did an outstanding job in 
reducing anviiormieutal impacts, especially for wetlands. 

EPA discussed themes for .Au Qualily improvement in southern California. Some ofTlie 
themes discussed could pertam to tlie FTC-S project, however, most were ideas for local 
agencies to consider. EPA piovided sources of information that discuss the themes in more 
detail, 


Jim Thor 
Jiir, Dalil 
Lance MacLean 
T.arQ i^ndo-sOE 
Doug ChuLkevys 
Bii: Huber 
Hdly Veale 


2. Collaborative Update. 1 Made 

A meeting with the US Fish and Wildlife Service has been set for Monday. April 25'^, 
to discuss the Section 7 Consultation, which addresses tlie endangered species 
impacts to the FTC-S Project. Federal Highways is the lead agency and will track the 
progress of the discussions. 

3. May Board Report on TC.VUSFWS Agreement Macie 

A Staff Report will be gomg before the May Board for approval for money to provide 
a staff person to USFWS to facibtate USf'WS= review of the Section 7 Consultation. 

4. Firefighter Jim’s Tip of the Day jjm 

Did you remember to put new batteries in your smoke detector? Lowcs'has a litliium 
battery tliat lasts for 10 years. Cost is $6.99. 

5. Otlier Items 

San Clemente is concerned about gridlock in traffic. It is starting at 3:00 pm not only 
SDidh-bound, but north-bound. Summers will be diffieuit. Accident reports are 
constant. 


The meeting adioumed at 1: 14 pm. 

The ne.^t Cinco Cities meeting is scheduled for May 19, 2005. 
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StaleCDCn(^Sobsc 4 ueat BovinKunestd Imjeet Report C'GSS**) to ^id and mirdoiize icipads to 
these species ^pvide the 'basis for dq jcepai^i/iio adverse modifigntim detanrtnatioii&. 

tbM aienst firtlyofibe^ wnltelisve bat aatovatall ezujysea and 
final nojeopacdTAia advgse attK^ficarioa detemiinaiions wooMbeSurtiBi supponedby 
tpi plMnwit ittinw nf atWhinit al flonsar vrtiQa mcaBliraa. We viU diSCUSS OUf recOanDBodatiOIlS foC 
additional conservation and nther measuns in on upccaolng cousnltatioa noceting, 

Rfij^diDg RPMt the^ Mateai Noitii populartoo is neoeamy &r the sorvival and lecoveiy of 
OieRPMbecaaseitisoiiBOfoQlyfburpOpoladDaslaiownfartbeepedea. Ibe PPM reooveiy 
plan calls fee ttahiifalnB aodpiote^^alLetistiiig popnlationB andestablishlBg 10 populsiiots 
vititlDllsUstoilciaDgfr. Based <m our aoSlssis, we 'bavedetemtaKd that ^ proposed actim as 
liegewted in die EHdlogtpBl Assesamoit lliULy would increase mcstaBly faett^ at the San Mateo 

Wftfril »af dHring -eriftntru etineand in ffl^lDri^Oft twltit>wtdft«et(rnilinrtihpert>WMeBriftrin mad 

operation. Ibepro^jsBd action would also vedoeelbe area of suitable hdutat available to FFM 
atSnnMotODNoTSi. This IrwB of miitable hflbitai lihaly would reduce the ability of the ate to 
flTTfprft TatET flwctiiah'BTia that arft eharaeterigtic of tlua apeetes. Absent tht adoption 

of die okeaswas desciibed below, this loss woold efibedvely ''cap'' the size of die San M&t^ 
North population daring popolatiDn expstiaions. Popolation espansioos durii$ favorable 
condltioas lilcsly are essentiid for sustauiing dua isolated popotaliarL through periods of 
eavicoBmentid adversity when individuBls m^&ngo .repiodoctioa and population peraistence 
idifis on adult surrivtnship. CoiqilBd with iooraBsedmtstality&clors likely aasocisdsd with 
miimBift oKolngibo rondwsy, to^ay ^gbting, pndator ixmcenbraimg eSects, and iaosatsed fin 
inqnEiicy, the proposed action -fitittaBr increasea the vuhieralnlity of tiie San Mateo North 
peculation. 

This incnasedvitinenhllity CIS be addressed by tiie adoption of an adaptive in anagement 
prograiti !bt the San Mateo North population and the inooipDiBtiDa of the following mtniTnSzatioo 
and consfiTvstion measures into the project: 

A. WrththeiCFzovBlofBndcocHdlnationwithMBdDfiCoqffiBsjeCBiivPendletm 
<MCBCPX estabiiBhBa endowment and hire an oitity to adaptively manage the PFM 
populetioo at SaoMatm North. Thsamoast-oftbeeadowmentmustbeBtipFOrted 

tinnugb a pneerty analysiB record CTAR”) or acodier similar cost calculation medbod 
that is indraw for inflation and iQpoqKnates funding for, 1) invasive spans cotOioI. Z) 
hflhl rat TnaT'HgftTpfint and mhancemaat^ 3) predator eonttclr 4') coattol af poblifc aecegs. S) 
FTM popnlation monitoring and augmoitetioii, and ti) contingencies. 

B. CoDsiTPction of abnniertosBiall miunmalmOTenient along the entire western edge of tiie 
loadw^ alignment in the San Mateo North area to prevent PFM fomi enteimg tbs 
roadway and getting IdOed. 

C. MinimigjniQ Ti flwit Hlwpildlng ftf all qmdwBy ilghrin g, Inchiduig light nastby VehiclB head 
And t aflUgVitB , ftoTw adjtd elng hnhltftt atBas. TbismeasiirBrDayTeqtuntiiBcanstiiictiOnOf 
ahlockwaSototbersolidsbieldtDgtoieevantligbtfioQiealadngadioinmghalntaL All 
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walls constmcted adj oinlsg PPM hsbit&t shall bo oonsttoclod to peishiog 

oppoitu nltics of onl 5 and other ori&a jaedatoia. 

D. hfinimiziDg die potBDtislfbr'fliBlgiililoDBassodatsd with toB load cOQSvoction and 

usage te tiavd iotti a^titung lUs measnie should thawidih of any 

SieliieBk by means of an^eeiiiig (e.g.. blodcoronb walls a^jolnuig liahltai). 

E. DevelapmentcfafireiespoBsep^lnciMidiiBtion^^Ibalocalfire^nBiesto 
ailnlgifag die decdmeatal efiects ^ fire suppmsioA ecUnties in the baHtaC should a fire 
ocme 

Wa understand diet TCA is vllliag to Isi^leiDeiit thajip ad^tional conservation messurea and to 
Wodc wlthMCBCP and our agency to assote th&long-tBnn cemservadoD of (be Sen Maieo Noflb 
jpopuladonof diePPM. Basad on diia- coflunitmept, wa hava made n jr aliiTt jnw y cfer&rmtti atift it 
Out the piDpoBed aetiCQi wiQ. oer jeopenEse the eootimied codatence of tiia PPM. 

'We antioipalB fiitdier dlstaissioos widi your ngensy, TCA and the CaHfMnla DetiaADCiiit of 
'I^poitBiian<Caltiaos) legattDiig tbe isnios In this letter prior to pioriding one final 
coDchisions and & draft tdologicalailinicui for youEzenewaadcoinarat. If you have any 
queadoQs ref^ding dm letter, please contact Jin Tup of my staff at (76U} 43 1-St440, Mtenainn 
221. 


Sineerely, 

Kaxen A. Goebel 

^siatantHald Supwisoi 


cct 

Ma^ Ofiaiy-hfilan, TCA 
Sylvia Vega, Caltrans 
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13.S. DEPARTMENT OF TRANSPORTATION 

raOERAL HIGHWAY ADMINISTRATION 
CALIFORNIA DIVISION 
650 Oqiitol Mall, Suite 4-100 
Sacramento, CA. 05814 

October 17, 2005 




RECD OCT 2 4 2005 


IN REPLY REFER TO 

HDA-CA 
File # 1 1-ORA-OO SOCTIP 
Document # P53352 


Steven John 

U.S. Environmental Protection Agency 
Southern California Field Office 
600 Wilshire Blvd., Suite 1460 
Los Angeles, CA 90017 

SUBJECT: Request for Concurrence on the Preliminary I^ast Environmentally Damaging 
Practicable Alternative (LEDPA) for the South Orange County Infrastructure Improvement 
Project (SOCl’UP). 

Etear Mr. John: 

Over the past five years, the Federal Highway Administration (FHWA) has, as part of the 
collaborative process under the National Environmental Policy Act and Clean Water Act Section 
404 Memorandum of Understanding (NEPA/404 MOU), coordinated with the U.S- Fish and 
Wildlife Service, U.S. Environmental Protection Agency, U.S. Army Corps Of Engineers, 
Caltrans, Transportation Corridor Agencies, the Marine Corps, and Camp Pendleton. Based on 
project analysis and past coordination efforts, the FHWA is formally requesting a preliminary 
LEDPA determination for the SOCTIIP project. FHWA believes that the A7C-FEC-M Initid 
(see enclosed map) is the LEDPA. Wedso ^closed the letter from U.S. Fish and Wildlife 
Service dated September 30, 2005 regarding their preliminary conclusions on the endangered 
species for the project to help in this decision process. We would appreciate receipt of your 
concurrence on the preliminary LEDPA determination on or before 45 days, as stated in the 
NEPAy404 MOU. 

Please contact Tay Dam, Senior Project Development Engineer (213) 321-6360, or Made 
Cleary-Milan at (949) 754-3483 if you have any questions. 

Sincerely, 

/$/ lisa Cathcart-Randail 


Enclosures 


For 

Gene K- Fong 
Etivision Administrator 



cc: (hard copy w/ enclosures) 
Macie Cleary-Milan, TCA 
PO Box 53770 
Irvine, CA 92619-3770 

cc: (email w/ enclosures) 

Jay Norvell, Caltrans 
Sylvia Vega, Caltrans 
Susanne Glasgow, Caltrans 
Mary Gray, FHWA 
Tay Dam, FHWA 
Lisa Cathcart-Randall, FHWA 
Larry Vinzant, FHWA 


LCathcart-Raiu3all/lmg 
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PrvllmlnarT L«3rt E^vtrontm itt aHy Damaging PractIcabI* Allsnuthr* For The 
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imTTO 

ATTBIIDNOF: 

Office of the Chief 
Regulatory Branch 


DEPARTMEMT OF THE ARMY 

LOS AtfitELES nsmCT, CORPS OP ENGINEERS 
P.QB0K53Z711 

LOS ANOEl£9, CAUFORNIA 90063<23SS 

November 1, 2005 


Mr. Gene Fong 
Division Adccdnistraioir 
U.S. Department of Tianspoitation 
Federal Highway Administration 
650 Capitol Mall, Swto 4-100 
Sacramento, California 95B14 

Dear hfr. Fong: 

We have reviewed yonir letter dated October 13, 2005 and received October 17, 2005 
requesting our agreement on the South Change County Transportation Infrastructure 
loqMOveiDent Prcgect CSOCTllF’; ‘Troject’*) altenadve most likely to rep resent the least 
environmentally damaging practicable alternative CTEDPA”). 

The Project’s jointly pr^aied Environmental Impact Statoment (‘ELS”) and Subsequent 
Environmental Impact Report (“SEIR") evaluated eight build alternatives and two no action 
alternatives. In our earlier review, the Corps found the hiteistate 5 Widening and Arterial 
loqMOvemMil Only alternatives to be impracticable be:ause neither is available to the qjplicant, 
Q.e., 'IVanspCwtation Cootidor Agencies; “TCA”), fbr acquisition and implementation, Of the six 
remaining build alternatives, tbe A7C‘IEOM alternative aj^iears to be the ‘preliminaiy’ lEDPA 
based on information contained in the draft EK/SEIR and its appeodices/technical studies; ThUe 
1.1 of the draft EIS/SEIRentitledEraIu(iriaii3fotiic5MmmdO’ of Adverse Impacts Before 
Mitigatiow, public comments received on the draft EIS/SEIR (dated 2004) and the Corps* 
preliminary Public Notice (dated 2004); the Coips' final jurisdictional determination for the 
SOCmP (fetter dated September 27, 2005); and tbe U.S. Fish and Wildlife Service’s preliminary 
conclusions for the ATC^FEC^M alternative Oetter dated September 30, 2005). 

hi accordance witii the 1994 Califomia National Environmental Policy Act 
(”NEPA’’)/Section 404 of the Clean Water Act (“404”) fotegiated Process Memorandum of 
Understanding (“MOLT), we offer our agreement that the A7C-FEC-M is dm ‘preliimnaiy’ 
LEDPA. Please be advised this detetminatian does not constitute our final Department of Army 
permit decision. As part of our final regulatory decision-maUog process a final Corps Public 
Notice must be published to solint agency and public commenta on the TCA’s proposed action 
as well as to consider all relevant public interest review factors outlined in 33 C.Fic.. | 

320.4(bX 2) to evaluate whether the A7C-PEC-M is contrary to the public inteoest 
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1 am fbiwarding a copy of this letter to Mr. Stevea Jcto, Enviionmental Protection 
Ag^icy, 600 Wilshiie BlvcL, Suite 600, Los Angeles Califonia 900017; Ms. Jill T«p, U.S. Pi* 
and Wildlife Service, 6010 Hidden Valley Road, Cadsbad, Califomia 9201 1 ; California 
Department ctf Transportation, Ms. Smita ftehpande, 3337 Michelson Drive, Suite 380, Irvine, 
California 92612; and Ms. Macia Oeaiy-Milan, Tiansponatioa Canidor Agency, 12S Pacifica, 
Irvine, Califomia S>2618. 


IF you have any qaestions, please contact Ms. Susan A. Meyer of my s taff at 
(213) 452^34 12. Please refer to this letter and 200000392-SAM in your reply. 
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u.a.Ara/ui'A 



UNITED STATEE SNVIRONMEin'AL PRffTECTKW ABEHCY 
WBIMa 

TE HMthema SlfMt 
Sm FnndMa. CA MtOMKrt 


Novaidier 8,2005 


Geae iL ?<mg. ])ivisiai AEministr^ 

Federal KehwayAdffliidstntioa, CaUfinmaDivlsiob 
6 S 0 Cairitol Mali, Sttito 4-100 
Seocamoito, CA 95814 

Salrjeet: Coneunence oa the Pteliminaiy Least Hovironmcntatly l^amagmg 

Praetieable AfteittativB for the South OnDgB Counfy Infistnuduie 
Imp rQvemmt Ptoject, Orange County, CaKfomia 

Dear Mr, Fong: 

Ihe ^viraoiDeiitB] PiotectiaD Agau^f (EPA) has reviewed Fedoal Hi^iway 
Admudstn^on's (^WA) Oclober 17, 2005 Idlreiequesttitg coacumoce, under die 
Natiraal E nviroun eota] I^licy Aet/CIem Witre Acd (CWA) Scotian 404 M^jatian 
PiDccss MeEMrmdum of IJhdediAttidiiig 9 ^A /404 MOU), <m the ^dM^immary 
CTigi mnrnentally daiiaagnisptBeticable a hemati ve (l£DPA) for the Soufo. Qra^ CotuKy 
Tnfr M Mii ct M ehiqmwemeptPtqect^OCllIk\ Orange Countyf Cilifbniia. Wc 
a|qi>teciate die interageoBy coatdinatkm eSbits by FHWA, Cahfbnia Department of 
Tren^ortatno, and TimispottatioDCoinda' Agency to identify the L^PA. 

£FA eonefn dut the A 7 C-FEC-M hntial Alignment is diepreliminvy LEDFA. 
OarcoQcnmnceisbBBedan: I)fo 0 mfonnslionc<aitamedinthel 3 nft&ivfacnxiie^^ 
fifi p unt StB fgmenr (TO) and ite technical stadiMt 2 )tlMpndiiDinarydetenniiiatumbyFish 
and WildEfo Service, dated Sqttember 30 . 2005 , tiiat foe A 7 C-FBC-M hutul AUipimeat 
will aol jeopardize the eondnued oxistsoee of listed spedea, jnchiding the Paeifie poekei 
mouse, and 3 ) foe ctmeucrence by foe CoqH of Ea^neCT. dated November 1 . 2005 . ftiat 
altonstive A 7 C-FEC-M is foe prehmkuty 1 £I^A. 

EPA looks firtwaid-lo working with foe SOCTQP Collabontive on foe 
dml^unenl of foe ooneeptual mitigatkaptai for impnots to aquatiB TCSoineeSt to Im 
ccanpl^d in advance oftheHnal SIS. This b fob next st^ in the NEPA /404 integntioci 
process. EPA win also previde comments on foe Final SIS pursasnt to foe Nalioiul 
Envkmnietital Policy Act (NEPAX Coimeil on EavBonnMnbd Quality (CBQ) regulatkns 
(40 CFR Parts 150 (K 1508 X^S^Cffl 309 offoe Clean Air Act,asw^ aafbeCoxpsof 
Bn^ofiOB Final Public Koilce for foe Clean Water Act Section 404 peanil who they vb 
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pifaSished fax public levkw. IfycniliamgoeAksns.pleaMcoatBdmeiwMAlthcwLalda. 
die iBad ievie«er tor tfaie pmject, at (415) 972^3851 of Laldn^tdtewdepB.^)^. 



Di»neJeatea,BAnBecr 
GirrirauQenta) Review Office 


Oc: SuHu Meyet. Amiy Gofpa of Bngiiieen^ Los Angeles District Office 

71U Teipt FSsh end Vffidlifb Savice 
■^ Tnita DeslqMnde. CaUfbnua Departmoit of Tcaospoittttion 
•Mado Ckary-Ml^ XtBospostatiCRi ConUor As»cy 
Leiry Rannals, Muine Ccxps Base Catiqi Peodletoa 
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UNITED STATES DEPARTMENT OF COMMERCE 
Nationet Oceenlc ertd Atmospheric Admlnfstrstion 

NATIONAL MAfi^EFISHEfilES. SERVICE 
Southwest Region 

B01 Weet Ocean Boulevard, Suite 4200 
Long Beach, California 90302- 4213 


KAY 2 3 2007. 


In re^onse refer to: 
I/SWR/2005/0589U:SCO 


Gene K. Fong 

U, S. Department of Transportation 
Federal Highway Administration 
California Division 
650 Capitol Mall, Suite ^100 
Sacramento, California 95814 

Dear Mr. Fong: 

NOAA’s National Marine Fisheries Ser/ice (NMFS) has reviewed the Federal Highway 
Administration's (FHWA) proposed South Orange County Transportation Infrastructure 
Tmprov^enf Project (SOGTIIP), located in :3outH^‘0ran’gPCduh1iy,'CalifernJa.>-The pEoj.eot . 
consists of cteatJlig.a'='16 ihiledong'tofl rd^rwfiich'wiil cdtm'e Hi^W-ay 241;-with Interstate 5 
(I-:5) near the-citre^ Of Rancho •Sairta- Maxgarita an'd-Sah-GleMentei Th&Mpw'Sy connector is . -1 
designed to alleviate- traffic coogesli'on in’ southern Orange County' iThe proposed' preferred 
alternative alignment (alignment A7C-FEC-M) will cross San Mateo Greek and'S-on Juan Creek, 
both of which aie within the Distinct Population Segment (DPS) of endangered Soudicm 
•California Steelhcad {Oncorhynchtis mykiss), and designated critical habitat for this species. 

At its southern terminus, the proposed highway will connect with 1-5 about 1000 feet upstream, 
of the mouth of San Mateo Creek. A large span bridge with connector lanes will be built directly 
adj acent to the existing I- 5 span bridge to facilitate die connection of the two highways. The 
bridge will be a cast-in-place pre-stressed box-girder superstructure supported by large deep-pile 
foundations and bridge piers. Some bridge piers •will be located within the San Mateo Creek 
channel, but will be placed approximately 200 feet apart. As the proposed high-way proceeds 
nonh it will veer away from San Mateo Creek, and will head north toward San Juan Creek. The 
proposed highway will have a second span bridge, which would be built over San Juan Creek 
within Rancho Mission Viejo property, about 6 miles-upstream of the 'ocean; The second bridge " ' 
will also be a cast-in-place pre-stressed box girder superstructure supported by large deep-pile 
foundations and'bridgfc piers. Some bridge piers will be within the San Juan CrCekchannel, but 
';wili_ be 'distmeed' 'dppro'ximatBly 200 feet apart • AaditiohalIy;-in'-l 5 locations- albng.tbe proposed 
hi^-way wiA'iii-theSaii Mated indSan Juan CreelfwatershedS^' cxtdnd.ed detention .basins. 

(;^Bs) and biOSWdi'es' will b'eincdrp'brated'mto'ihe higlawayin-frastrjctwre.. 'The purpose- of-the 
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EDBs -will be to contain and detoxify road surface runoff, by facilitating remove of oils,' heavy- 
metals, and fine sediments from the runoff prior to it being discharged into any stream. Tlie 
construction of the bridges and related highway infrastructure is estimated to take 1.8 to 24 
months to complete. The FHWA detamined that construction of the SOCTIIP was not likely to 
adversely affect the Southern Califbmia DPS of steelhead or critical habitat for this species, and 
requested NMFS’ concurrence with this determination, 

Afrer reviewing. the proposed action, the draft environmental impact statemeb't, the biological .• 
assessment dated April 14, 2005, additional information pro\'ided by letter, dated January 5 2007, 
discussions with FHWA, and asite 'visit in June of2005, NMFS concuig with the FHWA’a 
detennination for the following reasons. 


1. No water diversions will be implementedfor.the.proposed highway onduielocation of 
steelhead -will not be necessary. Additionally, the creek channels are expected to be dry 
fer the majority of the construction period. During construction, temporary bridges will 
b.e constructed during the dry season so that when flow is present, interference with 
migrating steelhead is not expected. When construction is complete, the final bridges are 
not e:g)ected to decrease the frmctional value of steelhead migratory habitat within the 
San Mateo or San Juan Creek Watersheds because the bridge piers will be spaced 200 
feet apart. As a result, even if the final design locates the piers in the ctaimel, NMFS 
does cot expect that the piers will impede steelhead migration. 

2. The proposed highway is not expected to reduce water quality within the Sail Mateo or 
San Juan Creek wata-sheds. As part of the Runofr'Maaagement Plan far the proposed 
project, runoff and pollutants from road surfaces will be filtered out within EDBs and 
-bioswalcs, and untreated nmoff will not be discharged into San Juan CiieeiCj San Mateo 
Creek, or their tributaries. Additionally, untreated runoff from 1-5 currently goes directly 
into lower San Mateo Creek and the estuary, but after project corcqjleticjn, runoff from 
Interstate 5 will be directed into EDBs and bioswales for the proposed highway, which is 
expected to eliminate untreated highway runoff into lower San Mateo Creek and the San 
Mateo Creek estuary. 

3. Best management practices will be implemented to ■minimize impacts driring construction' 
of the highway and bridges. These include a Storm. Water Pollution PreWntion Plan to 
minimize impacts from onsite runoff during construction, sediment confol devices and 
measures to protect creek bed and banks during and after construct.ion, dneJosures for 
areas where concrete work will take place, restriction of fueling and mai.ntenaace of 
heavy machinery to areas away from the creek channel, and an emergenfcy spill 
contingency plan. 

4. Earthen areas disturbed by construction 'will be re- vegetated and hydio-s.eeded to 
minimize effects to riparian vegetation and to minimize sedimentation from disturbed 
banks and hillsides. 


03/04 
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5. Because the highway will be located away from San Mateo and San Juan Creeks, and 
because the bridges will be supporied by piers spaced sufficiently apart to reduce the risk 
of impairing flowing water, the project is not expected to affect floodplain development 
or connectivity in the San Mateo or San Juan Creek watersheda. 

This concludes section 7 consultation for this proposed action. Consultation must be reinitiated 
where discretionary Federal agency involvement or control over the action has been retained (or 
is authorized by law) and: (1) if new information becomes available revealing' effects of the 
action on listed species in a manner or to an extent not previously considered, (2) if project plans 
change, and if the agency action is subsequently modified in a manner that causes an effect to 
listed speedes that was not considered, or (3) if a new spedca or critical habitat'is designated that 
may be affected by this action. Please contact Stan Glowacfci at (562) 980-4061 or via email at 
Stan, Glowacki@noaa.gov if you have any questions concerning this letter, or if you require 
additional infoimation. 


Sincerely, 



Rodney R. Mcliinis 
Regional Administrator 


cc; Jae Chung, Corps of Engineers 
Mary Larson, CDFG 
JillTerp,USFWS 


04/04 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION ix 

75 Hawthorne Street 
San Francisco, CA 94105-3901 


February 1^ 2008 


Gene K. Fong, Division Administrator 

Federal Highway Administration (FHWA), California Division 
650 Capitol Mall, Suite 4-100 
Sacramento, CA 95814 

Subject: Additional Information Regarding Alternatives Analyzed for South Orange 

County Transportation Infrastructure Improvement Project (SOCTIIP), Orange 
County, California 

Dear Mr. Fong: 

On October 4, 2007, the U.S, Enviromnental Protection Agency (HP A) received a report 
titled “An Alternative to the Proposed Foothill South Toll Road - The Refined AIP Alternative” 
submitted by Smart Mobility Inc. and Philip William & Associates on behalf of the Endangered 
Habitats Leagues (EHL) et al. The report addresses the feasibility of a modified AIP alternative 
and specifically, rebuts many of the engineering design (interchanges) and real estate 
(displacements) assumptions provided in the Final Subsequent Environmental Impact Report 
(SEIR). 

Upon review of the new information, we corresponded with your staff via email on 
October 26, 2007 our desire for members of the SOCTIIP Collaborative to further examine the 
document and requested FHWA to take the technical lead in assessing and responding to the new 
information. Our agency has an interest in knowing how this new information will be viewed by 
FHWA and/or whether it could substantively impact the alternatives analysis to an extent where 
this AlP-R alternative is fully analyzed under Naxionul Environmental Policy Act (NEPA). 

Your email response to our request indicated that FHWA would respond to the Smart 
Mobility Report after receiving the amended version ftom EHL. On January 24, 2008 EPA 
received the revised version of the Smart Mobility Report along with peer review of the report 
completed by Bergmann Associates that stated a refined AlP alternative should be presented in 
the SEIR, 

The purpose of this letter is to reiterate our concerns regarding the new information and 
encourage FHWA to convene a meeting of the Collaborative to address how this new 
information will be incorporated into the Final Environmental Impact Statement (EIS). We ^e 
looking for FHWA to take the technical lead in assessing and responding to this information and 
would like to better understand how this will occur. 


1 


Printed on Recycled Paper 
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We note that our letter dated November 8, 2005 (Concurrence on the Preliminary Least 
Environmentally Damaging Practicable Alternative) as well our comments dated March 19, 2007 
on excerpts of the Administrative Draft Final EIS were completed without consideration of this 
new information. We expect that the Final ElS will fully address and incorporate this 
information as relevant to a full alternatives an^ysis. 

We look forward to continued coordination on this project Please contact Susan Storges 
(415-947-4188 or sturges.susan@epa.gov) or Eric Raffini (415-972-3544 or 
raffini.eric@epa.gov), the lead reviewers of this project, to schedule a time to meet. Also, when 
the Final EIS is released for public review, please send three hard copies and two electronic 
copies to the address above (mail code: CED-2). 


Nova Blaze], Manager 
Environmental Review Office 



cc: Sylvia Vega, California Department of Transportation, District 12 

Larry Rannals, Camp Pendleton 

Tay Dam, Federal Highway Administration, Los Angeles 
Susan Meyer, U.S. Army Corps of Engineers 
Karen Goebel, U.S. Fish and Wildlife Service, Carlsbad Office 
Paul Bopp, Transportation Corridors Agency 


2 
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STA TEOFCALirO^KIA— tinSlNESS. TRANSPO-RTATIOK ANn HOllSINC; ACiRMCY 

DEPARTMENT OF TRANSPORTATION 

OFFICE OP THE DIRECTOR 
1 1 2fi N STREET 
P. 0, BOX 942873 
SACRAMENTO, Ca 94273-0001 
PHONE (910)654-5265 
FAX (916)654-6608 
TTY 711 


ARNO L D SC HWA RZENEGGER. GovBmor 



Pkxyour pOMf! 

Be enei-gy efficients 


May 27, 2008 


1’he Honorable Carlos M. Gutierrez 
Secretary of U.S. Department of Coirnneme 
1401 Constitution Avenue, NW 
Washington, DC 20230 

Dear Secretary Gutierrez; 

The California Depailment of Transportation (Caltrans) wishes to convey our support of the 
Footliill/Eastern Transportation Corridor Agencies (TCA) administrative appeal of a decision 
bylhe California Coastal Commission (CCC) regarding a toll road project on State Route 
241. Specifically, CalEans asks that you override the CCC’s objection to TCA’s request for 
Consistency Certification for thePoothill Transportation Corridor- South (FTC-S), 

Caltrans has worked for over nine years as part of an innovative federal-stale agency 
collaborative process. The Federal Highw'ay Administration (FHWA), U.S. .Army Corps of 
Engineers (ACOE), U.S. Environmental Protection Agency (EPA), United States Fish and 
Wildlife Service (FWS), Callrans, and the TCA as lead agency for ihe project, formed a 
partnership (Collaborative) which has agreed on purpose and need, considered many possible 
alternatives, refined the alternatives to 24 for detailed evaluation, establislied criteria to use 
for identification of the Least Environmentally Damaging Practicable Alternative (J ,EDP A), 
and w'orked to select a prefeiTcd alignment to be included in the Final ETS. The ACOE and 
the EPA identified the preferred selected alignment to be the preliminary T.EDP A. FWS has 
recently issued tiic Endangered Species Act Biological Opinion for the preferred alignment, 
which detemiines compliance with the Federal Endangered Species Act, The TCA has 
certified an environmental impact report (EIR) for the Project and approved the locally 
preferred alignment. The federal environmental impact statement (EIS) is still imdej' jeview 
pending federal pemiits and consistency determimifion, 

FTC-S is the remaining 16-mile segment of Orange County’s planned 67-mile toll road 
system. Caltrans anticipates growing freeway .and arterial congestion onlnterstate 5 (1-5) in 
southern Orange County as a result of projected growtli. By 2020 there will be 577,000 more 
residents in Orange County. Additionally, Orange County estimate.s 98,000 new jobs and 
47,000 new homes w'ill be added in the FTC-S area by 2025. Traffic volumes at the Orange 
County/San Diego county line arc projected to increase by 60 percent by 2025. The FTC-S 
will provide improvements to the transportation infrastructure that will help alleviate futui'e 

05/2?’:008'‘Ciiilrnn.i improves nmbiU:y across CrJifirnm " 
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Secretary Carlos M. Gutierrez 
May 27, 2008 
Page 2 


tiafTlc congestion and accommodate the need for mobility, access, and goods movement on I- 
5 and the local arterial network. 


Currently identified local. State, and federal funding will not provide all the infrastructure 
improvements south Orange County will need to avoid gridlock and ensure mobility m the 
fiituie The $569 billion (S67.6 billion in Grange County) m available local. State, and 
federal revenues identified in tlie Southern CaUfomia Association of Governments Dratt 
2008 Regional Transportation Plan has been commitled to specific projects. Widening the 1- 
5 to address traffic demand without the FTC-S would cost an estimated additional $2.5 
billion, for which there is no identified finding source. 


FTC-S will provide important enviionmental benefits to the people of California. First, it 
will improve mobility on a burdened inhastructure and thus improve access to md fiom 
coastal communities, recreational resources and the many coastal attractions m Orange and 
San Diego Comities. Second, it will provide imponant air quality benefits. The Soum Coast 
Air Qualitv Management District has formally recognized the air quality benefits of me 
project by designating it as a TianspoiTalion Control Measure in the regio^ Air Quality 
Management Plan. Third, the TTC-S alignment has been designed to avoid and minimize 
impacts on wildlife habitat and wetlands. Fourth, the project includes a state-of-the-_art 
system to collect and treat storm water runoff, including runoff ftom a segment ot l-o that 
currently goes untreated. 


In addition to the traditional environmental mitigation required for a project of tins ^ ^ 
magnitude, the TCA has proposed to contribute $1 00 million to State Parks for additional 
camping and other important improvements not only at San Onofi'e State Beach, but also at 
San Clmnente State Park and at Crystal Cove State Park. 


The CCC states that rca.sonable alternatives exist. The TCA’s environmental document 
addresses the reasons why those alternatives were not selected. Callrans has written three 
responses documenting our assessment of the Smart Mobility Inc. (SMI) alternative (see 
attachments), Ultimately, the alternative presented in the SMI Report does not meet ^ 
Department standards, ignores the FHWA designated 13 controllilig entena for selection of 
design standards of pnmaiy importance for highway safety, and in out view does 
applicable engineering standards of care. Therefore, Caltrans cannot support the SM! 
proposed design refinements oi conclusions. 

Hie FTC-S can be built without State and federal funding in a manner that will enhance and 
foster the use of California’s great Pacific Coast and protect coastal resources Caltrans is 
hopeful that CCC balancing provisions, in relation to coastal zone and coastal access, can be 
applied to support the extensive work done by the Collaborative and/ot find this project is 
consistent with tire objectives of the Coastal Zone Management Act. The projKt will reduce 
congestion, increase economic activity, and improve the quality of life tor residents and 
users Completion of the FTC-S is a critical element of the Orange County Long Range 
Transportation Plan, and is consistent with the Governor’s vision for California’s fliture. 


' Cniiriins improves mohiliiy across Catifurnia " 
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Secretary' Carlos M. Gutierrez 
May 27, 2008 
Page 3 


Thank you for your consideration of Caltrans’ support of the TCA appeal. 

Sincerely, 

— — — 

WILLKEMPTOK 

Director 

Attachments 

c: Dale E. Dormer, Secretary, Business, Transportation, and Housing Agency 

Regina Evans, Deputy Cabinet Secretary, Office of Governor Arnold Schwantenegger 
Eric L. S wedlund, Deputy Director, Office of Governor Arnold Schwarzenegger, 
Washington D.C. 

Thomas Street, NOAA Office of General Counsel for Ocean Semces 

Gene Fong, Administrator, Federal Highway AdminisTiation, California Division 

Tom Margro, Transportation Corridor Agencies 


i’^iprovcs mobili!) iiuoss 


-Calva 
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DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS OF ENGINEERS 
441 G STREET NW 
WASHINGTON. D.C. 20314-1000 


REPLY TO 
ATTENTION OF: 

Civil Works Directorate - Operations 


MAY 2 8 m 


Joel La Bissonniere 
Assistant Genera] Couiisel 
for Ocean Services 

National Oceanic and Atmospheric Administration 
Washington D.C. 20230 

Dear Mr. La Bissonniere; 

I am responding to your May 1. 2008 letter to LTG Robert Van Antwerp, Commander of the 
U.S. Army Corps of Engineers (Corps) in which you requested comments from the Corps 
concerning the Foothill/Eastem Transportation Coiridor Agency (TCA) appeal of the California 
Coastal Commission’s objection to the construction of TCA’s proposed extension of California 
State Route 241 in Orange County, California. This letter represents my agency’s official 
response to your Federal Register notice of March 17, 2008. 

TCA’s proposed project would entail the discharge of dredged or fill material into waters of 
the United States. Pursuant to Section 404 of the Clean Water Act (CWA), Depaitnient of the 
Army authorization (through a Corps Section 404 permit) is required for such discharges, Our 
Los Angele.s District office has been engaged for many years with the Federal Highway 
Administration (FIIWA), Environmental Protection Agency (EPA), Fish and Wildlife Service 
(FWS) and others in an effort to develop an environmental impact statement (EIS) to evaluate 
various alternatives for this project. Pursuant to the National Environmental Policy Act (NEPA), 
FHWA is the lead federal agency responsible for preparing this EIS. 

The draft E.IS was circulated for public review in 2004. It evaluated eight “build” 
alternatives, all of which meet the overall project purpose to “provide improvements to the 
trausportation infrastructure system that would help alleviate future traffic congestion and 
accommodate the need for mobility, access, goods movement, and future traffic demands on the 

freeway and arterial network in the study area.” Based on the best information available at 
the time, the Los Angeles District determined in 2005 that six of the eight build alternatives (as 
toll roads) were available to TCA and thus “practicable,” for our CWA Section 404 evaluation 
purposes. 

Also in 2005 (andpursuant to the 1994 State of California Memorandum, of Understanding 
between FHWA, California Department of Transportation, EPA, FWS, Nation^ Marine 
Fisheries Service, and the Corps on integrating the NEPA and 404 processes for transportation 
projects), the Los Angeles District preliminarily identified alternative A7C-FEC-M (“green” 
alignment) as the least environmentally damaging practicable alternative (LEDPA). As of tlie 
date of this letter, this preliminary determination has not changed. Federal regulations governing 
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OUT regulatory program prohibit granting of Section 404 authorizations iialess the Corps 
determines that the proposed action constitutes the LEDPA and that the proposed alternative is 
not contrary to the public interest. A finalized EIS that satisfies the Corps’ statutory' 
requirements is necessary before oui' agency can complete these determinations and render a 
permit decision, The Los Angeles District Commander will ultimately be the Corps decision 
maker for TCA’s permit application. 

Two of the eight build alternatives were found not to be available to TCA because they were 
not toll road alternatives. Because they were not available to the applicant (TCA). they were not 
considered to be practicable under the defnition of that term in our CWA Section 404(b) (1) 
regulations. These non-toll road alternatives could meet the overall project purpose, and to 
ensure NEPA compliance, these adtematives were carried through for analysis in the draft EIS, 

The interagency effort to develop the environmental review documents for this proposed 
project is known as the “Collaborative”. The Collaborative is the forum that has been used for 
many years to implement the procedural provisions of the 1 994 NEP A/404 Integration MOU 
which has so far lead to the publication of the draft HIS and preliminary identification by the 
Corps and EPA of the LEDPA. The Collaborative is now actively working witii FHWA to move 
the federal environmental review process forward; however substantial work remains with 
respect to both the NEPA and the Section 404 permit appHcahon processes, including an . 
evaluation of information received subsequent to the release of the draft EIS. Release of the 
Corps’ standard Public Notice (PN) soliciting public and agency comment on the proposal is 
expected to take pl^ concurent with the publication of FHWA’s Federal Register Notice of 
Availability of the final EIS. Any substantive comments received on thePN and final EIS would 
be given full consideration in helping us to determine compliance with the CWA regulations and 
in understanding the scope of potentially significant public interest factois - both evaluated in 
our Record of Decision (ROD). Once the ROD is complete, the Corps can issue a permit 
decision. 

In our regulatory role in reviewing applications for permits to discharge dredged and fill 
material into waters of the United States, my agency is neither a project proponent nor opponent. 
We are committed to fair and balanced permit decisions which acknowledge the legitimate needs 
of permit applicants as well as the public’s interest in protecting the aquatic ecosystems and 
other environmental resources, I appreciate the opportunity to provide these official U,S. Army 
Corps of Engineers agency comments to your March 17, 2008 Federal Register notice. If you 
have any questions please call Jennifer Moyer, Acting Chief of our Regulatory Program at 
(202) 761-4599, 


Sincerely, 


Steven L, Stockton, P.E. 
Director of Civil Works 
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United States Department of the Interior 

FISHAND WILDLIFE SERVICE 
Ecological Services 
Carlsbad Fish and Wildlife, Office 
6010 Hidden Valley Road • 

Carlsbad, California 92011 

In Reply Refer To: 

FWS-OIVMCBCP-08B0352-08TA0525 MAY 




2 8 ?a08 


Thomas Street, Attorney-Advisor 

Office of the General Counsel for Ocean Services 

National Oceanic and Atmospheric Administration 

U.S, Department of Commerce 

U05 East- Weal Highway, SSMC4, Suite.dlll 

Silver Spring, Maryland 20910 


JiiN 0 2 2008 


Subject; State Route 241 Extension, Foothill Transportation Corridor - South, in Orange and 
San Diego Counties, California 

Dear Mr. Street; 


This correspondence is in response to your letter dated- May 1 , 2008, requesting our comments regarding 
the Transportation Corridor Agencies’ (TCA) appeal of the California Coastal Commission’s (CCC) 
ruling on February 6, 2008, that the proposed extension of State Route 241, the Foothill Transportation 
Corridor - South (toll road), in Orange and San Diego counties, California, is inconsistent with the 
Coastal Zone Management Act. 


The primary mission of the U.S. Fish and Wildlife Service (Service) is to “work with others to coosen'e, 
protect, and enhance fish, wildlife, and plants and their habitats for the continuing benefit of the 
American people.” Specifically, the Service administers the Endangered Species Act of 1973 (Act), as 
amended, and provides support to other Federal agencies in accordance with, the provisions of the 
Fish and Wildlife Coordination Act. 

We have also worked as a member of the interagency “Collaborative” group comprised of the Federal 
Highway Administration (FIIWA), Environmental Protection Agency (EPA), Caltrans, Uie Department 
of the Navy - Marine Corps Base Camp Pendleton, Corps of Engineers (Corps), TCA, and the Service. 
Members of the collaborative have met since the mid-1990’s to evaluate various project alternatives with 
respect to their ability to meet the purpose and need, environmental impacts, and feasibility. We have 
appreciated the opportunity to participate in this process, although at times we have not been an active 
participant due to workload constraints. 


Our intent in providing comments is to clarify our role in evaluating the proposed project pursuant to the 
Act and as a member of the Collaborative. We are neither a supporter nor an opponent of the proposed 
project. We offer the following comments based on our review of the CCC’s Principal Brief dated 
April 1 1, 2008, and TCA’s Principal Brief dated March 18, 2008, regarding the CCC’s ruling. 
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Mr. Thomas Sti'eet, Attorney-Advisor (FWS-OR/MCBCP-08B0352-08TA0525) 2 

CCC’s Principal Brief, dated April 1 1, 2008, stated, that the Service “made only a preliminary 
determination regarding the toll road; it has yet to issue a final opinion” (p. 5). However, the Service 
completed formal consultation on the proposed project on April 30, 2008, concluding that the project was 
not likely to jeopardize the continued existence of federally listed species, including thread-leaved 
brodiaea {Brodiaea fdifolia), tidewater goby {Eucyalogobius newberryi), arroyo toad {Bi4o californicus), 
coastal California gnatcatcher {Polioptila caJifornica californica, “gnatcatcher”), least Bell’s vireo {Vireo 
belli! pusilli/s)^ and Pacific pocket mouse {Perognathus longimembris ptacificm'). 

TCA’s Principal Brief, dated March 18, 2008, stated that “the project as proposed by TCA reflects the 
unanimous recommendation of the federal transportation and environmental agencies with jurisdiction 
over the Project (Federal Highway Administration (“FHWA”), U.S. Environmental Protection Agency 
(“EPA”), U.S, Army Corps of Engineers (“ACOE”), and the U.S. Fish and Wildlife Service 
(“USFWS”)). These federal agencies evaluated a wide range of project alternatives under the National 
Environmental Policy Act (‘‘NEPA”), the Clean Water Act (“CWA”) and the Endangered Species Act 
(“ESA”), and concluded that the project proposed by TCA is the Least Environmentally Damaging 
Practicable Alternative (“LEDPA”)” (p. 2). On page 6, TCA’s brief stated that “after comparing all other 
alternatives addressed by the Draft EIS/SEIR, the Collaborative unanimously determined that the Project 
described in the Consistency Certification is the LEDPA [Least Environmentally Damaging Preferred 
Alternative].” However, the Service did not determine that the project is the LEDPA as defined under 
NEPA. The detennination of the LEDPA is not a Service responsibility. 

Thank you for the opportunity to comment on the proposed project. If you have questions regarding this 
letter, please contact me at (760) 431-9440, extension 211.- 


Sincerely, 



Jim A. Banel 
Field Supervisor 


cc: 

Thomas H. Magness, Corps 
Gene Fong, FHWA 
Peter Douglas, CCC 
Ed Pert, CDFG 
Valarie McFall, TCA 
Wayne Nastri, EPA 
Cindy Quon, Caltrans 
Lupe Armas, USMC 
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DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS OF ENGINEERS 
441 6 STREET NW 
WASHINGTON. D.C. 20314-1000 

OCT I 2008 


South Pacific Division 
• Regional Integration Team 


Joel La Bissoimiere 
Assistant General Counsel 
for Ocean Services 

National Oceanic and Atmospheric Administration 
Washington, D.C. 20230 

Dear Mr. La Bissonniere: 

I am responding to your letter of September 16, 2008, requesting additional comments 
regarding the Foothill/Eastem Transportation Corridor Agency (TCA) appeal of the California 
Coastal Commission’s objection to the construction of TCA’s proposed extension of California 
State Route 241 in Orange County, California. You requested any additional information or 
analysis that has been developed since my letter of May 28, 2008, that would, on substantive 
grounds and w’ith respect to the criteria described in your letter, aftcct your examination of the 
alternative tliat the State of California asserts is consistent with the coastal zone management 
program. 

The basis of our comments is our statutory authority under Section 404 of the Clean Water 
Act, and the National Environmental Policy Act (NEPA) requirements that flow from our action. 
I w'ant to reiterate fixiin our previous letter that substantial work remains with respect to both the 
NR? A and the Section 404 permit application processes. Since our last letter, the evaluation of 
information received subsequent to the release of the Federal Highway. Adminislralion’s 
(FHWA) Draft Environmental Impact Statement (DEIS) continues. Further, since my letter of 
May 28, 2008, w'c have received additional information fium both TCA and other organizations 
regarding the project. However, we have not yet received FHWA’s reevaluation of (heir DEIS. 

A reevaluation is required in order to fully evaluate and take into consideration information 
received by FHWA since the publication of its DEIS four years ago. Therefore, at this time it is 
not possible to draw any conclusions from our review over the scope of the alternatives that will 
he considered (i.e., “available” to TCA), or which alternative may be selected as the final Least 
Environmentally Damaging Practicable Alternative. 

In our regulatory role in reviewing applications for permits to discharge dredged and fill 
material into waters of the United States, my agency is neither a project proponent nor opponent. 
Wc arc committed to fair and balanced pennit decisions which acknowledge the legitimate needs 
of permit applicants, as well as the public's interest in protecting the aquatic ecosj^tems and 
other environmental resources. The Los Angeles District Commander and his team have been in 
regular dialogue with the project applicant (TCA), local stakeholders and environmental groups 
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and federal partners that make up the collaborative. These discussions have been mutually 
beneficial and bave moved the process forward. 

I appreciate the op|x>rtunity to provide these comments. If you have any questions please 
call Linda Morrison, Acting Chief of our Regulatory Program at (202) 761-8560. 


Sincerely, 

Steven L. Stockton, P.E. 


Director of Civil Wori^ 


2 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION IX 

75 Hawthorne Street 
San Francisco, CA 94105-3901 

October 7, 2008 


Mr. Thomas Sti'eet 
Aliomey-Advjsor 

Office of General Counsel for Ocean Services 
National Oceanic and Atmospheric Administration 
1305 East-West Highway, Suite 6111 
Silver Spring, Maryland 20910 


Subject: Additional Comments on the Federal Consistency Appeal by Foothill/Eastem 

Transportation Corridor Agencies for the South Orange County Transportation 
Infrastructure Improvement Project (SOCTUP), Southern Orange County and 
Northern San Diego County, California 

Dear Mr. Street: 

This letter responds to the September 16, 2008 letter from your office requesting 
additional comments on the Federal Consistency Appeal, under the Coastal Zone Management 
Act (CZMA), by Foothill/Eastern Transportation Corridor Agencies (TCA) regarding the South 
Orange County Transportation Infrastructure Improvement Project (SOCTIIP). In particular, 
you requested additional comments regarding the new information we referenced in our May 28, 
2008 comment letter. 

The U.S. Environmental Protection Agency’s (EPA) involvement in the project is 
pursuant to our authorities under the National Environmental Policy Act (NEPA), Section 309 of 
the Clean Air Act, and Section 404 of the Clean Water Act (CWA). The development of the 
enviromnental impact statement (EIS) for this project has followed the NEPA and CWA Section 
404 Integration Process for Federal Aid Surface Transportation Projects in California 
Memorandum of Understanding (NEP A/404 MOU). 

To prevent further misunderstanding concerning EPA’s position on SOCTIIP, please note 
that we have not made any final determinations on the SOCTUP- Our review of the proposed 
project continues, pending receipt of additional information from the Federal Highway 
Administration (FHWA). Wc continne to evaluate the project alternatives in light of changing . 
circumstances and new information that is brought to our attention. 


Printed on Recycled Paper 
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Through the NEP A/404 process and as a member of the SOCTUP Collaborative, EPA 
participated in defining the project purpose and need, determining die alternatives for analysis, 
and reviewing technical reports required under NEPA and the CWA. In November 2005, we 
gave our preliminary concurrence on the A7C-PEC-M alternative as the Least Environmentally 
Damaging Practicable Alternative (LEDPA). That preliminary concurrence was based on 
infonnation available at that time and docs not constitute an endorsement or final deternunation 
on a preferred project alternative. 

Since the Draft EIS was circulated more than four years ago, new infomiation and 
programmatic authorities have become available that may affect the practicability under both 
CWA and NEPA of project alternatives that were previously determined to be impracticable. 
Based on our review of the new information and authorities, EPA believes that ^ditional 
analysis of alternatives that improve existing infrastructure is. warranted. In particular, the 
following issues should be carefully examined by the TCA. FHWA, and reviewing agencies: 

• New’ federal and state tolling authorities and initiatives may influence the availability of 

alternatives for SOCTIIP that improve existing infrastructure. 

. Context sensitive design and Value Engineering Analysis approaches may enable reductions 
in the number of takings and other impacts associated with alternatives in urban areas. 

• The feasibility and traffic congestion benefits of building High Occupancy Toll (HOT) lanes 

or converting High Occupancy Vehicle (HOV) to HOT lanes should be evaluated on 1-5 in 
SouLhern Orange County. . ' 

. Given the overlap between the SOCTIIP alternatives and improvements identified in the 
South Orange County Major Investment Study (SOCMIS), the alternatives analysis should be 
revised to consider the relevant projects and Iheir impacts. 

We expand on these issues in our detailed comments (Attached). 

In close coordination with the U.S'. Army Coips of Engineers (Coips) and the U.S. Fish 
and Wildlife Service (FWS), we raised new information and circumstances to FHWA to consider 
in its reevaluation of the project’s Draft EIS, as required under 23 CFR 771 . 1 29. In AprU 2008, 
FHWA’s Office of Project Development and Environmental Review in Washington, DC offered 
to help atiswer our questions and provide a second opinion on the findings of Smart Mobility 
Inc., which repoit significanfly fewer residential impacts are associated with an alternative that 
improves existing infrastructure. To date, we have not received a response to our questions from 
FHWA’s Washington office, nor have we received FHWA’s NEPA reevaluation. EPA believes 
there remain a number of unresolved questions regarding the feasibility of several alternatives 
that improve existing infrastructure. 


2 
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Thank you for considering the above comments during the appeal process. If you have 
any questions regarding these comments, please call David Smith at 415-972-3464 or Kathy 
Goforth' at 415-972-3521, or refer your staff to Eric Raffini, at 415-972-3544 or Susan Sturges at 

415 - 947 ^ 188 . 


Sincerely, 



Alexis Strauss, Director Enrique Manzanilla, Director 

Water Division Communities and Ecosystems 

Division 

Attachment 

CC: Gene Fong, Federal Highway Administration 
Nancy Bobb, Federal Highway Administration 
Christine Johnson, Federal Highway Administration 

Will Kempton, California Department of Transportation 

Sylvia Vega, California Department of Transportation 

Thomas Margro, Transportation Corridor Agencies 

Colonel Thomas Magness, U.S. Army Corps of Engineers 

David Castanon, U.S. Army Corps of Engineers 

Jim Bartel, U.S. Fish and Wildlife Service 

Colonel James B. Seaton 111, Marine Corps Base Camp Pendleton 

Larry Rannals, Marine Corps Rase Camp Pendleton 

Edmund Pert, California Department of Fish and Came, South Coast Region 

John Roberlus, California Regional Water Quality Control Board, San Diego Region 

Mark Delaplaine, California Coastal Commission 
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Detailed EPA Comments 

Federal Consistency Appeal by FootliiJl/Eastem Transportation Corridor Agencies for the 
South Orange County Transportation Infrastructure Improvement Project (SOCTIIP) 


I. Smart Mobility Inc. Reports 

Since our preliminary concurrence on the proposed least environmenially damaging 
practicable alternative (LEDPA) in 2005, outside organizations have submitted several technical 
reports and studies regarding alternatives to the proposed project. Specifically, on behalf of 
Endangered Habitats League et al'., the transportation consulting firm Sm^ Mobility Inc. (SMl) 
issued several reports on the feasibility of the alternatives that improve existing infrastructure, 
including refinements to the 1-5 Widening Alternative and the Arterial Improvements Plus High 
Occupancy Vehicle. (HOV) and Spot Mixed-Flow Lanes on 1-5 Altemalive (refened to as the 
AIP Alternative). These include technical 'reports dated July 2005, January 2008 and May 2008. 
In the reports, SMI claims that by using context-sensitive design techniques in tightly 
constrained urban areas, the number of residential and commercial takings associated with 
alternatives that improve existing infrastructure could be significantly reduced. 

The 1-5 Widening Alternative was one of tlie eight alternatives studied and carried 
forward in the Draft Environmental Impact Statranent (Draft EIS) because, according to traffic 
modeling results, it provided the greatest Iraffic relief and resulted in minimal environmental 
impacts. However, the large number of takings and displacements estimated by the 
Transportation Corridor Agencies (TCA) to be associated with that alternative resulted in costs 
that were several times those of the other alternatives. EPA did not consider this alternative as 
the preliminary LEDPA under Section 404 based in part on these large estimated impacts on 
residential communities. 

Because the SMI reports brought forward several pieces of new, pertinent information, 
and TCA and SMI estimates of takings associated with the 1-5 Widening alternative were far 
apart, EPA asked California Division Federal Highw-ay Administration (FHW'A) to take the 
technical lead in evaluating this issue. In close coordination with the U.S. Army Corps of 
Engineers (Corps) and the U.S. Fish and Wildlife Service (FWS), we submitted a list of 
outstanding questions and issues to FHWA to consider in its reevaluation of the project s Draft 
EIS, asrequiredunder23 CFR771.129. 

Id response to our requests, we received additional inlormation from the California 
Department of Transportation (Caltrans), TCA, and California Division FHWA that countered 
several SMI findings. Transportation experts from SMI later provided rebuttals to these 
transportation agency responses. Given the conflicting analysis from transportation experts, 
EPA concluded it may be appropriate for an independent third party to review the SMI 
recommendations. In April 2008, FHWA’s Office of Project Development and Environmental 
Review in Washington, DC offered to help answer our questions and provide a second opinion 
on the refined- AIP alternative identified in the SMI Report. To date, we have not received^ a 
response to our questions from FHWA’s Washington office, nor have we received FHWA s 
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NEPA reevaluation. EPA believes there remain a number of unresolved questions regarding the 
feasibility of several alternatives that improve existing infrastructure. 

11, Tolling Initiatives and the Evaluation of Alternatives 

As stated in the Draft E7S, the purpose of the project is to provide improvefnents to the 
transportation infrastructure system that would help alleviate future traffic congestion and 
accommodate the need for mobility, access, goods movement and future traffic demand on 1-5. 

The Draft EIS further summarized the various needs of the project. Together, the project’s 
purpose and need provides the primary basis for selecting reasonable and practicable alternatives 
for consideration, analyzing those alternatives in depth, and selecting the prefened alternative, 

Both NEPA and Section 404 require analysis of a range of alternatives that satisfy both 
the purpose and need. However, the analysis requirements of NEPA and Section 404 are slightly 
different. A Section 404 permit can only be issued for the LHDPA, as defined by EPA’s 
404Cb)(l) Guidelines (Guidelines) (40 CFR 230), and, therefore, requires a more detailed 
analysis of Lhe aquatic impacts of each alternative than typically is requited under NEPA. 

The Guidelines define a “practicable alternative” as one which is available and capable of 
being done after taking into consSideralion cost, existing technology, and logistics in light of Lhe 
overall project purpose. The presence or absence of funding for a particular alternative does not 
determine its practicability. 

In August 2004, the SOCTIIP Collaborative discussed the eight alternatives carried 
forward in the Draft EIS in terms of their “practicability” under Section 404 and NEPA. Based 
on the information available at that time, EPA and the Corps determined that the 1-5 Widening 
and the Arterial Improvements Only (AlO) alteixatives were impracticable under Section 404 
because the applicant did not have the legislative authority to obtain (buy), utilize: (c.g. rent), 
expand or manage non-toll public roads. 

Over the last four years, several new provisions have been enacted into federal law that, 
may affect the practicability of the alternatives involving 1-5. In particular, new and innovative 
federal programs promote tolling by both public and private entities on both new and existing 
interstate highways for the purposes of reducing congestion. The Safe, Accounting, Flexible, 
Efficient Transportation Eqnity Act: A Legacy for Users (SAFETEA-LU) Section 1604(b), 
enacted in 2005, offers States and public authorities, or public or private entitie.s designated by 
States, broader authority to use tolling on a pilot or demonstration basis. SAEETEA-LU 
authorized three new federal tolling programs including the V alue Pricing Pilot Progr^, the 
Interstate System Construction Toll Pilot Program and the Express Lane.s Demonstration 
Program (ELD). The ELD program permits tolling on selected facilities to manage high levels of 
congestion, reduce emissions in a non-attainment (e.g. South Coast) or maintenance area 
pursuant to the Clean Air Act Amendments, or finance, added interstate lanes for the purpose of 
reducing congestion. 
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The Secretary of Transportation is authorized lo carry out 15 ELD projects through 2009 
to allow States, public authorities, or public or private entities designated by States to collect a 
toll from motor vehicles at an eligible toll facility for any highway, bridge, or tunnel, including 
on the interstate. According to FHWA staff who manage the ELD program, opportunities 
currently exist to conduct an ELD project in California. Therefore, SAFETEA-LU now appears 
to provide TCA the ability, either acting on its own or in partnership with the Orange County 
Transportation Authority (OCTA) and/or Caltrans, to implement one of the tolling alternatives 
involving 1-5 that were previously deemed impracticable. 

Over the past several years, there has been increased recognition of the benefit of 
managed highway toll lanes, also know as High Occupancy Toll or “HOT” lanes. With their 
announcement of the ELD program in February 2008, and by giving states additional flexibility 
to utilize electronic tolling, the U.S. Department of Transportation has made the use of 
congestion pricing and HOT lanes a national priority. 

Managed HOT; or Express Toll lanes are already being used to reduce traffic congestion 
at several locations throughout Southern California, including on State Route 91 in Los Angeles 
County and along Interstate 15 in San Diego County. On State Route 91, HOT lanes can 
maintain free flowing travd speeds (60 to 65 mph) during peak travel hours while carrying up to 
twice the volume of congested general-puipose Ikies. ^ A large-scale congestion-reduction 
pricing demonstration project has been approved for the San Bernardino Freeway in Los Angeles 
County. Additionally, both Orange County and S an Diego County are considering utilizing HOT 
lanes on 1-5 as part of their long-term transportation planning efforts. Finally, a recent report by 
the nonprofit research organization Rand Inc., identified congestion pricing as one of the most 
effective ways to reduce ti-afftc congestion in the Los Angeles area." 

Tolling of existing and new transportation infrastructure is also gaining support at the 
state level. The California Legis^ture has approved the creation of a new state-level agency - the 
California Tran.sportation Financing Authority (CTFA) ■ to issue toll road bonds and authorize 
local authorities to convert existing HOV lanes into toll projects without further legislative 
approval. If the CTFA is established, a wide variety of local and regional agencies, as well as 
the State tiansportadon department, would be eligible to sponsor projects that would expand the 
use of toUs in California, create a method to flnance projects, and ease traffic congestion. 

III. Southern Orange County Major Investment Study (SOCMIS) 

Another piece of information that has come forward since our preliminary concuirence 
on the LEDPA is the Southern Orange County Major Investment Study (SOCMIS). The 
SOCMIS is an effort by the OCTA to examine the transportation needs of south Orange County 
over the next 25 years. The SOCMIS identifies alternatives for addressing transportation 


' Obenberger, Jon, “Managed Lancs,” Public Roads, Vol. 68, Na 3. November- December 2004, pp. 48-55: Available online at 
http://www.tfhic.gov/pubrds/04nov/08.litm 

^ Moving Los /Uigcles ; Shon-Term Policy Oplioiis For Improving Transportation/ Paul • 

Sorensen ... Let al.]. 2008. Rand Corporadon. Available Dtiline at 

http://wwwjand.nrg/pubs/rtiDciugraphs/2DD8/RAND_MG748-pdf < 
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demands and other problems in southern Orange County. Earlier this year, OCTA published a 
draft locally preferred strategy (LPS) which highlights a number of transportation improvements 
for the region. The draft LPS identifies numerous projects that overlap with alternatives studied 
under SOCTllP. For example, the draft LPS proposes to increase capacity of 1-5 by: 1) adding 
one General Purpose lane in each direction on 1-5 in the following locations; Avenida Pico to 
Ortega Highway, Avery Parkway to Alicia Parkway, and in the vicinity of SR-i33 to the SR-55 
ramps; and 2) adding one HOV carpool lane in each direction on 1-5 from the San Diego County 
Line to Pacific Coast Highway. The draft LPS proposes intersection improvements at many of 
the same intersections identified in the SOCTHP 1-5 Widening and AIO Alternatives. In effect, if 
these improvements identified in the draft LPS were implemented, the combined result would 
look very similar to SOCTIIP’s 1-5 and AIO alternatives. Therefore we believe it is important 
that the interagency process further examine the feasibility of these alternatives in light of 
SOCMIS. 

IV. Value Engineering Analysis 

Finally, the Final EIS for the 1-5 Corridor Improvement Project in Southern Los Angeles 
and Northern Orange County (August 2007) provides a Value Engineering Analysis that should 
be considered with regard to whether or not a similar analysis of some of the SOCTIIP 
alternatives might alter previous estimations of residential takings. In the 1-5 Corridor 
Improvement Project, the project sponsor Caltrans proposes to improve 1-5 between State Route 
91 and Interstate 605, a length of approximately 9 miles, by widening to provide a minimum of 
10 lanes across the entire route. During the development of the project, Caltrans completed 
Value Engineering Analyses for alternatives of 10 and 12 lanes. According to Caltrans, a Value 
Engineering Analysis is a function oriented, systematic team approach, used to analyze and 
refine a product; facility design, system, or service. The Value Engineering Analysis completed 
for the lO-lane alternative reduced the estimated residential takings needed by 509o - from 208 to 
104. For SOCTIIP, Value Engineering Analysis may enable reductions in the number of takings 
and other impacts associated with alternatives that improve existing infrastructure. 
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-tTATF-nFflAT IFOBNIA — BUS-INK.S. TRANSPORTATiON AND HOUSING AGENC Y 

DEPARTMENT OF TRANSPORTA'JTON 

■OFFICE OF THE DIRBGTOR 
1 120 N STREET 
P. 0. BOX 942673 
SACRAMENTO. CA 94273-000! 

PHONK (Old) S54-5266 
FAX (916)654-6608 
TTY 7J1 


AHNOT n srriWABymRT.Or.R. ficntruor 



PIcx.ymir puircr! 
Be energy efflcienit 


Octohar 23, 2008 


'Pile Honorable Carlos M. Gulieii'ez 
Seci-eiary of U.S. Depaitmenl of CoDuneice 
1401 Constitution Avenue, NW 
Washington, DC 20.23.0 

Dear Secretary GiilieTrez: 

The California Department of Transportation (Calttans) siibmifieda letter to you on May 27, 2008 in 
support for the FootliiliyEastevn Transportation. Corridor Agencies (TCA) administrative appeal. of a 
decision by the California Ct)asta! Commission regaining the completion of the State Route 241 toll road 
project. 

On September 22, 2008, £ testified at tlic Foothill/Eastern Transportation Conidor Agency Federal. 
Consistency Appeal public hearing in Del Mar, California, In my testimony, I stated that the State Route 
241 toll road can be built without slate and federal, funding in a manner that will enhance ajid foster the 
use of California’s great Pacific coast while protecting coastal resources. The project will improve 
iTiObility on an over burdened infrastructure, reduce congestion, increase vital economic activity, and 
improve the quality of life for residents and users. 

j am requesting you consider the infonnadon in the attached October 21, 2008 letter sent by Caltrans 
staff to the TCa' The leUer describes Calti-ans involvement with the South Orange County 
Transportation Infias true cure Imprtivcment Project Collaborative group and discusses in more detail our 
views on the availability and reasonableness of the alternatives for the completion of Slate Route 241. 

Thank you for your consideration of Caln aiis support of the TCA ajjpeal. 

Sincerely, 

y(Mj{ 

WILL KEMPTON 
Director 

Enclosure 

c; Dale E. Bonner, Secretary, Business, 'I’raiispoitatiou and Housing Agency 

Regina Evans, Deputy Cabinet Secretary, Office of Governor Arnold Schwarzenegger 
Eric L. Swedlund, Deputy Director, Office of Governor Arnold Schwarzenegger, 

Washington D.C. 

Thomas Street, NOA,^ Office of General Coun.sel for Ocean Services 

Gene Fong, Administrator, Federal Highway Administration, Cuiifofnia. Division 

Tom Margro, Transportation Cenridor Agencies 

"QitiraiiS improve' mobUiry aerosi Catifvniui" 
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M'ATi'.Of 

DEPARTMENT OE TRANSPORTATTOW 

11337 M1CH1*I.S0N DKJVE. SUITE 3S0 

rfiVINR,CA92fil2-88fi4 

I’llONH {P4‘»72.1.2[)li7 

TAX 724-2019 

■ITY C-lia) 756-7811 


Ocl'oher2I,20t)8 

Mr. S'inn I'.lfers 
ChiefEngineei- 

Ti'ansporlalioii Corddor Agencies 
125 Piieilicjt, Suite IDQ 
Irvine CA 92618-3304 

Dear Mr. BlDers 

llic CJalifortiia Deparlincut ofTrmispQilatbii (Caltraiis) is siil>mitling tliis letter to describe our 
iFivalvenient witb Ihe Soislli Orange Counly Transportaliou TnfriWtructiirc Iraijrovcmeiit Project 
(SOCTUP) Collaborative group, and lo disciias oiir views on Uioa-viiilability iindmiS(:H'uiblBji.GBS nJTho 
jilternatives to Ihc ceniplciLoji of Stale Route 2‘1 1 . 

TlieTKanspoitation Con'idor Agency (TCA) initiated coordination to implement tiio 1994 Memoj’aiuluni 
of Understand nig fcir the National Einviiro.mnenlal Policy Act (N'BPA) and Clean Water Act Section 404 
liiteginlion Process foi projects in Arizona, CaiUbmin, and Nevada for this project. Calirans aud tJic 
Ollier signatoi'jcs ofthe NHPA/404- MOVJ anoi TCA parlicipatcd in a collaborative pnjce.ss to icvicw the 
project. Fcd.ci'al i-iigbway Administration (PTIWA) is the lead federal agency ’.iitderNF.PA, The U.S. 
Marine Corps alsopartidi?ated relative lo any issues on Camp Pemileton. 

The slgnaiory iigcncies rcviewetl this project and CKScntially porformotl form of value analysis to reach 
tyiinsen.siis under the NliPA/404 MOU regnliUory dceisitm-makitig proce.ss guideliucs, The agencies 
agreed on pnrijo.se and need; crilui in Ibi' iiltoi Jiatlvo selection (that <dl the altcunatives would meet local 
.loci CivUrans. highway design standards Hrr c^mil comparison purpoKfis reiafiveta both the biiikl and 
naturai oiiviTonments); and developed a taitge orjillBi'nativcs inoluding Intoratiile 5 (1-5) with lIO'l' lanos, 
various mi-xcd-flow lane conilgtiratioiis, elevated lanes and local sUeel improvements, ttloiig with loll 
road and no aeUon ullcrjiativcs, fliroughoiir {tevclopnionc of the nlternalivcs thecatiahorativc group 
eviihiated, refined, and seiceiied altenialivcs aixi gained concviircncc prior to moving on to the next .steps 
tinder tlte gtiidoHiies of the MOtJ. 

All of tlie project alignment iiltca niuive.s were ov.oluatcd by C^i ltraits and PITWA in the coiiise of the 
ciitcnsivc evaluation of luinterous project ailernatives iu LheKaLional Enviromnental Pohey Act ami the 
Call l;ot:nisi Eiiviromnontal Quality Act evatuiilion olTlie Piojcch, The fecloiiili/atate environmental 
analysis also cvaUiatcd aa altcnialive that included iiv-iTrovemcuts to artcriai's combined wtfo selected 
improvemoni-s to mixixl fluvv iancs on IntcrstaLc-S (the ‘"AlP” Alternative). The AIF alteniativc tvas 
di'opped from further study [trior lo the rclciisje of the Drnll Environmental .iinpiiet ShUcmenl 
(BlS)/Sub.scqiiciTl Ejwironmental imjtact Report (SBIR). 



.'JiU'iu'iXi' vffichwd- 


"( t/lirc.iKt tiiif'i'im.t •\niJnliiy 


.ImK/miiw" 



156 


S.din Ellei^ f(’CA) 

October 2 1, 2008 
Page 2 

Ai terial linprovcmtiits Hus - Rcfiiietl (AIP-R) 

Tbc ATP-R filtcj-naiive is a modi tleatioji orUie AIP alternative. The AJP-R alteiiiativc includes a nmuber 
of design and other .modifications that some believe would signincaiitly retluce tlic very lai-gc commuinty 
iiiict otiiei- c]ivi;-oiimenl!i[ impacts of the AIP alternative. The AlP-R was developed, by Smmt Mobility, 
Inc., (S WQ oFNotwich Vermont and was ongiimliy preseiU.ed in a Ssptcinbei' 20.07 rcporl. 'I’he AIP-R 
has since been modJlicd multiple times by SMI in follow-up reports. Calh-ans has reviewed the oiiginat 
SMI report and its muuoi'ons revisions and in each instance concluded that Che AlP-K altcmative doas 
nol meet Caitrans sinndards. and in o«r view does nflt meet applicable engineering standards of cave, 

One of the primary dc.'iiga conceins about tlic AlP-R is lire reemmnendation for tltc use of S.inglc Point 
Interchanges (SPi)o}.' tight diamond intcrchauges as a inearLs to reduce irropcrty impacts. Caltraas has 
doctiinenteLl hi our .Taraiai-y 2, 2008 letter to Fl iV^'A our extensive reasoning why the SPl iiUerclinnge 
configuration.s ate iiol be.st suited to acceiruTiodate the traffic denumd along 1-5.. 

However, in the ktest HMl report, $M1 lias cominued to suggest (he use of a SPf at Avenida Pice arai 
3-5 interchange. Tire City of San Clemente studied various alternfitivcs for tins intctchangc, and had 
dropped the SPf intwchange from further consUteration. Caltims was notasignatoi-y as would be 
typical for any I'rceway interdiitiigo study. As the o-wner/opei^Oi: of 1-5, Calirans has serious c«5nccrns 
about tlic appl ieatioii of an SPl at tltis location. These coiicorns include pedestrian safety as this 
iiitorchange is near a school; safely concerning the geometry of the interchiVivgu layout its-df; conslructioii 
related issues; and a concern about Uie nnbakneed traffic deimmd and the operatioual efficiency for both 
the toent and hxjcway nKtiivliitc. Further, Avcnidii. Hco i>rovides a pi'linary access route to the beach in 
San Clomontc. This iaicrchango proposal is not reasonable ami it appeals to pose a disadvaritagp to the 
u.scs and resources of (he state's coastal zone. 

The SMi. reports have ]u-esentcd eomiensed intciohangc designs that (to a Iftyman) give the ap[)curanoe 
that they will not impact as imich right of svay and yet Ikcy imply thui these iiUerchanges have the same 
operational benefits ns the ones studied in llio AIP allcmativc. Also, in prior lepotts, it’s been suggested 
that design exceptions whore mininwim design slanchirtis tire not achievuii could oi' slioiild he aci'iuu'cd to 
avoid iinpaete to the surrounding build cnvhonmcni. 13olh tight inlcrcliunges and impucis to iiiinimuiri 
design standards affecls ihe operational etficicncy of interchanges, artedalsaDd freeway main line mul \vc 
do not believe the AIP and tiro A IP-R am opemtionaily equivalent. 

The 1-5 coriidor’s existing tni.iric volumes create substantial backup on many ramps along t-5 in south 
Oj:iingc Corinty. Offramp hnckiip enGro’aolii.ng into die mainline creates very unsafe situations. Calirans 
and Orange County Long Range Transportiilion Phm (I.RTP) arc planning for iniprovcinctus along 1-5. 
However, these have assiunctl the baseline oflhc toll road as being iti-place and anevtiiling SG.inc 
oftho traffic dcntaml in aoutb Oiiange County. If the loll road wa-c not a port o f that plan, tlien there will 
be snbstartialJy more impacts to the 1-5 corridor absent the toll roiid. 

lAiotlier. SMI docs not address coiistruetnbilily i.ssues related to the AIP-R altcrmulvc. Many ofihe 
intorchunges would have to be fully reconsti-uctcd Ihua creating treinendous eonslrudion related impacts 
iuclucling uoiistiaiciion staging issiios thm impact a very large construction envelope due to vertical 
profile issues. The SMI report doos not address these right of way impacts not docs it adtlrcss the right 
of way impacts U will Eabc to keep the traffic fiowiiigdui’ing construction. For the reasons listed above, 
wc beJiove Ibis allEniutivc .should nol be considci-cd available as it is precluded by a lechnical burner. 


'X'liJlrniis iaipfOi'iK nvbtliiy antsx €iill/o>vUi " 
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Sum. Ellers (TCA) 

OclT)ber2I.j2008 
Page 3 

Phially, HO Ameling has been progranmicd foj' this alternailvc in any reyonai or local Iranspamition plan, 
'['be A.1P-R i-a not a toil road jukI ibo'l'CA doesjiol have the anlboiityor the ability to Finance and 
consiiTict tills altcnwiivc. CnltraiishiiH previously irtiicated iiisui August 4, 2008 IctLei’ to FtFWA that 
tlie tack of Funding is an uppropnale i'cnson For altomithvc rejection because there is no reasonable or 
forescwible jjrospeci of funding fer the AFP-R ultcpiiative. ■'ilierefci'e, tliis aiterirativc couki be ptwludcd 
due to a hick of Anancial I'eson rces. 

Tlic most recent SMI report recomiuends High Occupsincy Toll (HO'F) Inneg as a incane to finance the 
AlP-ll alternalive, HOT hniGS were evaluated under llu: SOCTltl^ collaboial.ivd and recently evakuitetl 
as part of the South Orange County Major hwesttnent Study (SOCMIS) that is being condtscied by tire 
Orairge County Transportation Amliority (OCTA). As noted in our August 4, 2008 letter to Pl-IWA, we 
noted tluit the "Locally Prefcrj-cdSkategy (LPS) adoplal by OCTA’s SOCMIS Policy Advisory 
ConinviUce Sc Highways Committee excluded the utilization of HOT lanes From conaideration. We 
nnderstiiiKi dial one oftlic’nrimtu'y reasons the HOT hine cocicepl was tiropped from Furiher 
eoiistdcratioii \wsis the arlditional light of way avid associattxi property takes and couTimraity impacts that 
would be rciioivcd for construction of L!OT lanes. Many local [irofessionala (riuinieipak regKinal 
panning and transportation agencies) and public slhfct^oJdePS participated in this extensive s4«ily over 
tire last several years. Due to tlie lack of local support, we beficve that HOT lanes sliouUI not. he 
considered ft reasonable or available alternative. 

1-5 Widening Alternative (1-5) 

The U.S. Army Corps of Engineers and the IJ.S. linvirojuncnlal Protection Agency dclcrmined that tire 
1-5 widening and the AfO alternatives to be unavailable to the applicant (TCA) and therefore not 
praetioablo. The reason iliey m-e not available to the applicant is that the TCA docs not po.sses the 
legislative, authority (o obtain (c.g., buy) utili?e. (c.g., icirt), expand or iminagc noi>fol) public roads. 

CuKrans DirBclor Will Kcnipton gave testimony at the Coastal Commission hearing, staliivg Ihatllici'c r.s 
no irlenlified funding source or funds programined for this 1-5 widening Etlltii nulivc. And aHhougli you 
iiiigliL possibly shave off some impacts, substantial impacts remain by ariynnc’^ measure. The coat of 
liiis aUeincilive isS2.5 billion in 200.2 dollars, which Utc.«iUc docs tiet have. Additiomdly, Director 
[CciTipton spoke at the Secrctury of Coinniervc hosiring, ajul statcxl that aloirg with FtTWA, the 
Dcpailtncnl is setting clear goals to establish system rcduntlancy, Tlic region surrounding 1-5 is 5)”iilycct 
to considcrabte i:isks, siunild any occun-eiice picvent 1.-5 from functioning properly. Just recently, on 
October 14“', Imci'Stavc 5 freeway south was completely closed at Sajr. Onofre Slate Beach exit for a 
bruslr A.ie, in San OitGlrc. Wirilc not a requirement, the SR-24 ! foil roa<l conucclion to 1-5 would 
pwivkle it redundant alturnalc route that Is cuirenliy lacking in 3,oulh Orange Couuiy, 

There is no foi'cseeable or rciisoiuiblc prospect of funding the widening of 1-5, Therefore, we believe this 
IS an ap])ro[)rialc reasor, for tdlcrnBlive- rejection beeause the resources to. fund tire 1-5 widening arc 
.simply not ;ivn:liible. 

Cciitnil Corridor Altcniative (CC) 

During the conceptual plrnse of the CC aligmucni, TCA worked with Callmus and FHWAou several 
cmi figurations of the intcichfinge GfSR'24l vvith Interslate-5 at .AvcnidaPico. The issue.'? with dtis 




nuifiilily rtcw.if CuUforniit 
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Sam Fillers (TCAJ 
October 21,2008 
Pilge 4 

iiitcrcliange involve the ucljacejit frojiiage Eoads; weaving; ilie proximity ofT-S intercltanges south oi’ 
P-ico; and the vertioal prolfleon US. I'’H'WA. andCallrajis detetmiued tl.ie ijitetnhunge orsil-24! witli 
US al: this location would not comply with state and redcr.il higtiway design stniidaials sutd i.vtis not 
acccpl'ahb. ll was deternnned thrrt additional efforts to redesign the inlci’changc to address n IWA's and 
Callrans concenis were not wra ranted because a raiosignwaulcl onty lead to sigtii ftcantly more properly 
takes, (hail the proposed design ai\d thus would entail very severe^ iuid unaecejitable community mipaets. 
.As such^ we believe the CC aUernalive should not be considered an available alternative because it is 
precluded by lecinncai burner. 

Arterial Improvciiieuts Only (AlO) 

Orall the alternatives evaluated during the SOCTUP process the AlOperfonned ihewoi-st in regaivls to 
improving liaffie or the 1-5, which ly the primary purpose of llio project. Ciirusidoration should also be 
given to tlic fact that wlien. travellii^ soutli, Avenidu La Puta docs not extend ami connect to 1-5, but 
Icrnhnates at Avenida Pico in San Clemente, A.II the traffic that comes from Avenida La Putn to llie 
inlersectioit with Avenida Pico negatively impacts the level o.i\s‘crvioe at this intersection and also (he 
Avenida Pico/I-5 rnterchairge, Tite AlO increases the voliimo at the La I’ata/Pioo iatcrscction ami the 
?ico/l-5 interchange to greater than i20% ofcaiMcity. This is a substamial inevease over the No Action 
Alternative. 

With little benefit to 1-5 and the ncgirlrvc impact of causing sevcfc traffic congestion on one of the 
primary acc&ss mules to the beach in San Cioinentc, Ihc AIO allernalivc is nut a rcasonabia allemative. 

Central Coiridor- Aveuida La Pata Varinlion (CC-ALPV) and Aligiimciit 7 Corridor- Avenida 
La Pahi VariuHoti (A7C-ALFV) 

These two loll road altcmalivcs do not have c<Mince.l ions wUlt 1-5 and have a southern lorminus ioeared 
approximately 2.3 mLle-K fixim Ihe 1-5 mid 2.5miles iVom the coastal zone. Similar to the AlO these 
'\shoi't nitematives” jji'ovidc only limited iraffic relief to 1-5. If'eiLhbr the CC-ALPV oi; the A7C'-AI./PV 
were to he constinctcd they would pravrdc leas flian hiilfof Chccongestbn relief of live proposed project 
and would not provide a regional alleiTiative to 1-5. For ihe limited anioiuit of relief to 1-5 tliesc 
altcniativey generate, a substaidial aTnountorconumijiily displaGomeiita wmskt occur in .Sar Cleincivto. 
As such t!ve CC-ALPV or the A7C-ALPV do not appear to bo reasonablu allevcatives. 

Conchistoiis 

As local Lnuvsporiaiioti e.\perts and owner/opcr.itors of all California state highways, wc were pleased to 
parficipiUo hi live collulKmitiwo process for this project. Wc believe the process wat?a systematic and 
thorough process, and the iirojcel alignmetU adopted by TCA is the pretbrred alternative. 

Siiieerij^ly, 

Lisa Ramsey, P.E. 

Ofidee Chief/Corrldor Project Manager 


X'fl/tJWrtV I 


•iMity cicroli Cnil/omin " 
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USDeparfmenr 

ofTrcnsporlaticn 


Federot Highway 
Administration 


Offica of the Administrator 1200 New J&rsey Avenue, SE. 

October 2A, 2008 Washington. DC 20590 


In Reply Refer To: 
HCC-30 


Vice-Admiral Conrad C. Lautenbacher, Jr., USN, Retired 

Under Secretary of Commerce for Oceans and Atmosphere and Administrator 

National Oceanic and Atmospheric Administration 

1491 Constitution Avenue, NW 

Washington, DC 20230 

Dear Admiral Lautenbacher: 

In response to a September 16 request from your agency, the Federal Highway 
Administration (FHWA) submitted additional coramcrts pertaining to the consistency 
appeal by the Foothill/Easlem Transportation Corridor Agency regarding the South 
Orange County Transportation Infrastnicture Improvement Project (SOCTIIP, also • 
known as Foothill-South). Oim October 7 letter noted FHWA was completing work on a 
technical review of the alternative known as the AlP (“Arterial Improvements Plus MOV 
and Mixed-Flow Spot Lanes on 1-5”) and certain proposed revisions to the AIP known as 
the “Smart Mobility” alternative or ATP-R (“Arterial Iniproveraents Plus HOV and 
Mixed-Flow Spot Lanes on 1-5 - Refined”). 

The FHWA has now completed this technical review. Because FI IWA completed 
the review prior to the October 24 closure of the consistency appeal record, and in light 
of the particular interest expressed by your agency in any additional information FHWA 
could provide on alternatives, I felt it appropriate to forward this review to you. If you 
have any questions or require additional infonuation, please do not hesitate to contact 
Carol Bracgelmann of our Office ofProjecl Development and Environmental Review at 
(202) 366-1701, or Brett Gainer of our Office of the Chief Counsel at (916) 498-5891. 



cc; 

Mr. Thomas Street 
Attorney-Advisor, NOAA 


AMERICAN 

ECONOMY 
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FHWA Design Review of the South Orange County Transportation Infrastructure 
Improvement Project (SOCTIIP) Arterial Improvements Plus HOV and Mixed-Flow 
Spot Lanes on 1*5 (AIP) Alternative and SMI Recommendations 


As part of an independent Federal Highway Administration (FHWA) review of the South 
Orange County Transportation Infrastructure Improvement Project (SOCTIIP), the Office of 
Infrastructure has reviewed the design of the “Arterial Improvements Plus HOV and Mixed- 
Flow Spot Lancs on 1-5” (AIP) alternative to address questions that have been raised by the 
U.S. Environmental Protection Agency (EPA). 

The SOCTIIP National Environmental Policy Act (N EPA) review is being conducted by the 
FHWA, the Transportation Corridor Agencies (TCA) and the California Department of 
Transportation (Caltrans) with participation by the SOCTIIP Collaborative in deliberations and 
reviews. In the project development process TCA and Caltrans followed in developing the 
SOCTIIP, they evaluated the performance and potential impacts for a range of possible 
alternatives. The AIP allcmaiive, along with the other project alternatives, underwent a 
detailed analysis to assess and quantify the project's performance, expected impacts, and 
estimated total project cost for each alternative. This assessment provided the basis to compare 
and determine which alternatives were considered reasonable and feasible to advance further in 
this process, ultimately leading to the selection of a locally preferred alternative by TCA. 

Based on the estimated total project cost, projected performance, and other impacts in 
comparison to other alternatives, in our technical design review we determined that it was 
reasonable and appropriate for TCA and Caltrans to eliminate the AIP alternative from further 
evaluation. 

The scope of the AIP alternative included the addition of one HOV lane in each direction, one 
general purpose lane in each direction, auxiliary lanes, adjustments in the 1-5 alignment, 
modifications to interchanges, and limited improvements to the adjoining surface street to 
accommodate these interchange modifications, The initial design of these improvements is 
consistent with Caltrans’ adopted design standards. These proposed improvements were also 
designed to accommodate other improvements which would impact this corridor that are 
included within the Six-year Transportation Improvement Program (TIP) of the Southern 
California Association of Governments (SCAG consists of six counties and 187 cities). The 
modeling analysis that was conducted to assess and evaluate the AIP alternative utilized 
SCAO's regional transportation models that include the projects in the 20 year long range plan. 

Smart Mobility, Inc., (SMI) submitted comments and reports after the formal public comment 
period associated with the NEPA Draft Environmental Impact Statement (EIS) for this project, 
questioning the design of the AIP alternative along with the TCA and Caltrans decision to 
dismiss the AlP alternative from further consideration without additional refinement to reduce 
expected adverse impacts. SMI is advocating revisions to the scope and design of the AIP 
alternative, which SMI refers to in their reports as AIP-R. short for “Arterial Improvements 
Plus HOV and Mixed-Flow Spot Lanes on 1-5 - Refined (AIP-R)”. These recommendations 
propose improvements similar In scope to the AIP alternative, including one HOV lane, one 
general purpose lane, auxiliary lanes, and new freeway interchanges. These recommendations 


' TCA, SOCTJfP. FoolhiH South. Final Subsequent EnvironnKnIa! Impact Report. December 2005 
thHn:.'/w\vw.theiollroads.i:oni''hoine.'niia[seir.htm') . 2-5B. 
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included reducing the scope of various AlP improvements, reducing design standards, and adding 
improvements outside of the proposed SOCTIIP and plans of local communities. They assert 
these proposed modifications would result in substantive changes in the cost, performance, and 
impacts associated with their recommendations, and that these changes would allow a revised 
AiP alternative to be further considered in the NEPA review and potentially considered the 
preferred alternative for the project. 

The Office of Infrastructure design review relied on existing reports previously prepared in 
support of the Drafi EIS and the SMI recommendations, This review evaluated the geometric 
design, traffic analysis, estimated cost, project impacts, proposed improvements, and overall 
assessment of both the AIP alternative and SMI alternative recommendations. The objective of 
this review was to assess the feasibility and implications of the SMI alternative 
recommendations to determine their reasonableness for more detailed consideration. This 
design review assessed the: 

o Reasonableness of the SMI recommendations (AlP-R), 

o Reasonableness of the design and analysis conducted on the AIP alternative, and 
o Potential for the proposed SMI recommendations to substantially change the magnitude 
of the AIP alternative impacts (e.g., total project cost, safely, traffic flow) to the point 
where it could be considered a viable alternative. 


Assessment of the SMI f AIF-R AHeniativel Recommendattons 

We have determined in our technical design review that the SMI recommendations to change 
the design or scope of the A I P alternative Improvements are not reasonable and feasible. This 
finding is based on the expected influence these recommendations would have on the total 
project cost, performance (e.g., safety and traffic operations), and other impacts (e.g., right-of- 
way, drainage, and environment). 

The SMI report recommends changes in the geometric design and type of improvements to be 
made with the AIP alternative without providing an adequate rationale or any supporting 
analysis or evaluation to assess their impacts and estimated costs. While SMi asserts its 
recommendations will not adversely impact travel and result in substantially lower total project 
costs and impacts, there is no reasonable rationale or technical basis provided upon which these 
recommendations are founded. We have determined in our technical review that the SM! 
recommendations would result in an alternative with a higher total project cost, diminished 
traffic capacity and flow, and greater adverse impacts than was suggested by the SMI reports. 

This technical assessment considered the potential implications of the key SMI design 
recommendations for the AIP alternative which could positively or negatively impact the 
safety, traffic flow, environment, total project cost, and key factors and issues. This 
assessment identified that many of the SMI recommendations would not be reasonable and/or 
feasible due to their expected adverse impacts on travel performance within the 1-5 corridor, 
the environment, and total project cost: or they would provide only small overall 
improvements. Based on this assessment we have determined the SMI recommendations do 
not justify altering the AIP alternative, nor should they affect the decision to dismiss the AIP 
alternative from further consideration in the development of the SOCTIIP. 
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Examples of the SMI recommendations we consider to be unreasonable and/or infeasible involve the 
geometric design of l-5» the connecting interchanges, and portions of the connecting surface 
street network. These recommendations also involve detailed design Issues appropriately 
considered in laicr stages of the project development when advanced preliminary or final 
design is conducted on the preferred alternative selected for the project. The technical review 
and assessment of these SMI recommendations (e.g., reducing the number of lanes on arterial 
streets, selecting different types of interchanges, using retaining walls, shifting the 1-5 
alignment) are provided below. 


Assessment of the AIP Alternative 

Wc determined in our technical design review that the process, methodology, level of design, 
and issues that TCA and Caltrans considered in developing, evaluating, and making a decision 
on the AIP alternative were appropriate. The key factors in TCA’s and Caltrans’ decisions to 
eliminate the AIP alternative were the substantial impacts to the right-of-way, safety and trafTic 
operations, environment, and total project cost.^ The number and size of the right-of-way 
impacts significantly influenced this cost and associated community impacts, with an estimated 
cost associated with acquiring or impacting approximately 1200 right-of-way parcels in excess 
of $1,000,000,000.^ 

The level of effort and detail that went into developing the proposed improvements and 
geometric design of the AIP alternative w'as appropriate for the evaluation and comparison of 
the alternatives in NEPA. The data compiled, analysis conducted, evaluation pserformed. and 
costs estimated were also commensurate with this phase in the project development process. 
Sufficient information was available and used by TCA and Caltrans in support of making an 
informed, context-sensitive decision regarding the overall reasonableness and feasibility of the 
AIP alternative. We determined, based on a review of the information that was developed by 
TCA and Caltrans, that their decision to eliminate the AIP alternative from more detailed 
evaluation in the development of the SOCTIIP was reasonable and well-founded. 

The level of analysis and design conducted was appropriate to assess and compare the 
feasibility, performance, and impacts of the AIP and all other SOCTIIP alternatives. 
Additionally, there was sufficient information available from the level of design completed for 
TCA and Caltrans to make decisions on alternatives to further evaluate in the NEPA and 
project development process. 


Design Review of the AIP Alternative and SMI Recommendations CAIP.;R) 

In our review, we determined that TCA and Caltrans followed a context sensitive process in 
developing Che SOCTIIP. Context sensitive solutions (CSS) involves the concept and 
principles associated with reaching out.to, identilying, and integrating the concerns and issues 
of interest for a variety of different stakeholders who may be impacted by a transportation 


^ TCA, SOCTIIP. Foolhili Soulh. Final Subsequtnt Environmental Impact Report, December 2005 
(' hiro:-Vv.\vw.ltietollro!iel:^.i::om.’homc.'nnnlseir.hiin t, page 2-S4. 

’ SMI. 'An AllemalivetD the Proposed Foothill South Toll Road”. January 2008, page ix; and TCA, SOCTIIP Drqfi Rehcation Impacts 
Technical Report, Final, December 2003. 
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project/ This involvement and consideration of these issues and concerns should occur throughout the 
process of developing and designing a project. In our design review, we found that the 
interests and concerns of stakeholders were appropriately identified and considered in the 
decision-making that occurred throughout the development of the SOCTIIP, 

[>esign exceptions are one tool for implementing design flexibility and CSS. When conditions 
warrant, design exceptions may be appropriate for project designs not conforming to the 
minimum criteria as set forth in the standards, policies, and standard specifications/ The 
potential to pursue design exceptions is evaluated based on their expected benefits or impacts 
to the environment, traffic, safety, and other considerations specific to each project. 

Design exceptions may be considered throughout the process of developing and designing a 
project. The conditions specific to each project will determine the need for design exceptions 
and when it may be appropriate to consider design exceptions in the project development 
process. Key determinants in deciding when it may be appropriate to consider design 
exceptions are the level of analysis that has been conducted, overall Impacts of the project, 
influence each design exception may have on these impacts, project’s performance, and cost. 

Agencies do not typically consider design exceptions in the initial phases of planning or 
designing a project when multiple alternatives are being considered which vary in scope and 
potential impacts. Agencies develop the design of the alternatives to obtain an estimate of the 
expected impacts and benefits in support of making an informed decision to select a prefened 
alternative based on their relative merits. Design exceptions typically do not reduce the 
impacts significantly enough to influence the comparison and decisions about the viability of 
project alternatives. It is not reasonable and feasible for agencies to fully design, analyze, and 
evaluate the impacts of design exceptions until a preferred alternative has been selected. 

We also determined that it was reasonable and appropriate for TCA and Caltrans not to include 
design exceptions in the initial alternatives evaluated and compared to make decisions among 
SOCTIIP alternatives. This is especially true given the significant Impacts that were identified 
for the 1-5 corridor alternatives along with the constraints which exist (e.g., severe terrain, 
existing development, drainage). We also found that the SMI recommendations proposing 
design exceptions are more appropriate to consider in later stages in the project development 
process when a full consideration of their implications on the preferred alternative would be 
analyzed and evaluated. Additionally, while wc found these design exceptions may lead to 
somewhat reduced impacts, collectively they would not substantively reduce or change the 
overall total project cost, impacts, or performance to where the AIP alternative should be 
evaluated further. 


* FHWA. CSS Web site, hUD:/Avwu [hwR.dot.gov/conte.xi^ndex.clm . 

' FHWA, Federal Aid Policy Guide Non-regulatory Supplement (hlLp:/'/v.•^s^^v■lhwa■clot,cuv/lL•l.:Sl^ea5/tli^cctivc5/fapg/0625sup.htln ). 23 
CFR 625. 
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During our technical design review, we assessed !he geometric design of the AIP alternative 
and proposed SMI recommendations to the adopted standards* of both the FHWA and 
Caltrans. We also reviewed the supporting documentation associated with the analysis, 
evaluation, and assessment of the AIF alternative that was conducted for tlie Draft EIS and 
Final Subsequent Environmental Impact Report. In addition, we reviewed the SMI reports, 
recommendations, and correspondence between SMI and the SOCTIIP Collaborative regarding 
the ATP alternative and SMI’s recommendations. 

Since the primary factors for eliminating the AIP allemative from further evaluation were the 
significant right-of-way impacts and their associated costs and community impacts, our review 
focused on the following design elements that have the greatest potential to influence the 
amount of right-of-way and that may adversely impact travel or environment within the 1-5 
corridor: 

oNumber of lanes 
o Width of lanes 
o Roadside slopes 
o Types of interchanges 
o Alignment 

o Storm water detention basins 
Number of Lanes 

The number of lanes needed on 1-5 and local streets in the study area for the AIP alternative 
was determined from the projected travel demand and the expected performance of the 
transportation network. As stated in the environmental document, Lcvel-of-Service (LOS) 
“E...is the adopted performance standard for freeway /toll way mainline segments and ramps. 
LOS D...is the performance standard for most intersections in dte study area.”’ The traffic 
analysis showed that the AIP allemative failed to meet the established traffic operations 
threshold against which all alternatives were being evaluated.^ 

TCA and Caltrans utilized regional transportation models to forecast and evaluate the impacts 
of the design-year traffic demand on the performance of the alternatives. Projects are required 
to be designed for the traffic demand that is projected to occur 20 years in the future. The 
design year utilized for the SOCTIIP is 2025. Reducing the number of lanes on any roadway 
will either decrease the overall performance within the study area or increase the number of 
lanes needed on another roadway. As a result, reducing the number of lanes on any of the 
roadways included in the study area for the AIP alternative will diminish the safety and flow of 
traffic, thereby limiting the degree to which the alternative satisfies the purpose and need for 
the project. 


23 CFR 625-4 and hnn:.''.'vAvw.dol.ca.m)v/ln.|/Qnnd,'hdm/iidincoc.h tin. 

’’ TCA, SQCTUP, Foothill Souih. Final Subsequent Environmental Impact Report, December 2005 
rhiin:/Avw\v.rhe(olli-oads.com / home/nnalscif.htm T p, 1-i 1. 

*TCA. SOCTIIP Traffic andCircuInliOn Technical Report, December 200J. 5-21. 

’Z3 CFR 450.216,23 CFR 450.220, and American Association ofSlale Highway Transportation OfUcials (AASHTO), 4 Policy on 
Desi^ Standards Interstate System, January 2005, p. 1 . 
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As an example, SMI recommended reducing the number of lanes on El Camino Real from 4 to 3 lanes, 
with one lane in eaeh direction separated by a center auxiliary lane. This SMI recommendation 
would reduce the right-of-way required for El Camino Real, providing additional space to 
accommodate the 1-5 widening, thereby reducing the amount of additional right-of-way that 
may be required along 1-5. 

El Camino Real is at a four lane roadway carrying an average of 1 7,000 vehicles per day, 
which is currently operating at a LOS The SOCTEIP aitemalives, including the AlP 
alternative, did not identify any need to expand the number of lanes on El Camino Real based 
on a projected LOS A operation in the design year. While this roadway is expected to operate 
at LOS A in the design year, other key factors influenced why it would not be reasonable and 
appropriate to reduce the number of traffic lanes from four to three on El Camino Real in all of 
the SOCTIIP alternatives. 

El Camino Real has been designated as a secondary arterial in Orange County’s Master Plan of 
Arterial Highways (MPAH).*' Orange County plans secondary arterials to serve as coHectors, 
“distributing traffic between local streets and Principal, Major and Primary Arterials.” The 
designation or classification of El Camino Real as a secondary arterial has even more 
significance given that it is the only north-south arterial serving the community between 
Avenida Pico and Cristianitos Road.'^ The Orange County design standards require that 
roadways classified as a secondary arterials have four traffic lanes. 

With 1-5 projected to operate at LOS D and F in the design year,*^ when severely congested 
travel conditions are encountered on 1-5, travelers will more frequently divert off of 1-5 and use 
El Camino Real. These conditions will increase the frequency of non-recurring incidents (i.e., 
vehicle break-down, accidents, adverse weather conditions) that will disrupt and cause severe 
delays to 1-5 travelers throughout the typical day or week. Based on this review, we agree with 
the decision that El Camino Real should remain a four lane roadway in the SOCTIIP. 

r.nne Widths 

The width of lanes for the AIP alternative meets FHWA and Caltrans adopted roadway design 
standards. The standard for lane width on the Interstate is 3.6 meters (or 12 feet). SMI 
proposed a reduecd lane width of 3.3-meters (or 1 1 feel) which would result in a savings of 3.6 
meters (12 feet) in total based on the 12-Iancs proposed on 1-5 for the AIP alternative. This 
same standard for lane width was applied to all the aitemalives initially considered in the 
NEPA process, ensuring a balanced assessment and comparison of their impacts. 

The use of 3.3 versus 3.6 meter lanes on 1-5 is considered to be minor and would not 
substantially reduce the overall width of the right-of-way that would need to be acquired for 
the AIP alternative. Additionally, this reduction in the width of right-of-way is not expected to 


'I'CA, SOCTIIP Traffic and Circviaiion Technical Report. Decemher 2003, pp. F-1 56 co F-163. 

" Orange County, “Response to Smart Mobility Report. The Refined ALP Alternative”, January 2008, p. 21. 
Orange County, “Highway Design Manual”, i'hltp:.’’/www-CH: road.com, 'docs.^OCHOM.pdQ . June 2005, p. 100-3. 
Orange County, “Response to Smart Mobility Report. The Refined AIP Alternative”, January 2008, p. 21. 

'* Orange County, "Highway Design Manunl”. fhttp:-V\vwv-.iXTOad com,'[locs'OC'HDM.pd O. June 2005, p. lOO-.^. 

TCA, SOCTlJP Troffc and Circulation Technical Report, December 2003, pp. D-1 11 to D-1 1*1. 

'* AASHTO, A Policy on Design Standards Interstate System, January 2005, p. 3. 
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reduce the number of complete parcels that would need to be acquired. The next section contains the 
details of how these right-of-way needs were estimated. 

We determined in our review that the use of a 3.6 meter lane width on 1-5 allowed for a 
balanced assessment and comparison of the expected impacts for all of the SOCTllP 
alternatives, allowing TCA and Caltrans to make an informed decision to eliminate alternatives 
from further study that were determined not to be reasonable and feasible. The consideration 
of narrower lanes is an appropriate design exception to evaluate and consider in the advanced 
preliminary or final design of a preferred alternative once selected. This design exception 
would allow for any benefits that may be realized with reducing the right-of-way to be 
considered along with any adverse impacts it could have on the safety and flow of traffic along 
1-5. However, we determined that any net benefits realized by this reduction in right-of-way 
width would not be of sufficient magnitude to substantially change the potential impacts of the 
AlP alternative. 

Roadside Slones 

The width of the roadside slopes along the 1-5 corridor varies greatly based on topography, soil 
conditions, and retaining walls. The right-of-way impacts identified for the AIP alternative 
were based on the width needed to transition from the 1-5 roadway to the surrounding terrain. 

This transition in grade can be done with a wider and flatter slope, a narrower and steeper 
slope, or with the installation of a retaining wall. Steeper roadside slopes are inherently less 
stable than flatter slopes. Depending on the soil conditions, steep slopes may require special 
design considerations: require soil reinforcements; or be determined not to be feasible from a 
design, construction or maintenance standpoint. Retaining walls have structural supports that 
extend into the soil behind the face of the wall and require additional drainage considerations. 

The construction of retaining walls is more costly than modifying the grade of a roadway or its 
roadside side slopes. For example, a simple 3.0-mcter-tall stabilized earth retaining wall would 
cost on the order of $1,870 per linear meter of wail. A rough, order of magnitude, estimate 

of the cost to construct a 3.0 meter retaining wall along both sides of the corridor would be 
approximately $100 million. If the design of the 3.0-meter wall required pile foundations and 
tiebacks, the cost would increase to approximately $250 million.'® These estimated costs are 
exclusive of the any costs that may be needed to acquire right-of-way or caseraenls, special 
drainage needs, and access that may be needed to construct and maintain these walls. 

It is important to note that the cost to construct taller retaining walls would not be an 
Incremental increase above the estimated eost to construct walls 3.0 meters in height. The 
average cost per meter construct higher retaining walls is expected to increase substantially as 
the height increases. If retaining walls that may be needed along the 1-5 corridor were 
significantly higher chan 3.0 meters, the cost to install these walls may be cost prohibitive, or 
could be determined to be not feasible to construct. Even with retaining walls, the reduction in 
right-of-way impacts would be limited by the width needed for the structure or base of each 
retaining wall that may be installed. 


Values calculated from data in CalTrans. -‘Memo to Designer". 1989; and California’s escalation rate for oapitol improvemenl projects. 
iiTiiv.'/onfriiRi t]>\vn.dnt.yfiv>1iepystnlVcnr).'fci»atrix/fccu | i l'.litrii . 

“ Values cfltculaied from data in CalTrans. “Memo to Designers”. 1 989; and California’s escalation rale for capilol improvement projects, 

hirn:/7«an'nel.lhwa.dot.uov/hep-'stalTcpp/fan;»rix TccBlif.him. 
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TCA and Caitrans based the estimated right-of-way needed for the AlP alternative on the use of 
unstabilized roadside sfopes, Based on our technical review of the ! 200 residential and 
commercial parcels of land identified as needing to be acquired for the AlP alternative,'’ the 
installation of retaining walls may be reasonable and feasible to avoid the need to acquire 10- 
20 percent of these parcels. This estimate was based on our review of locations where TCA 
and Caitrans had identified impacts to property parcels. We assessed whether these impacted 
property parcels could potentially be avoided by using retaining walls as mitigation for side 
slopes. Even with retaining walls, many locations would not be avoided. In some locations, 
the parcels would be impacted by the easement needed to construct the retaining walls. In 
other locations, other design elements of the AlP alternative, such as configuration of a 
reconstructed interchange, is the cause for the impacts to the parcel, 

TCA developed a methodology for estimating how much of an impacted parcel would need to 
be acquired or if the entire parcel would need to be acquired. The following criteria were used 
to determine if an entire parcel needed to be acquired: 

1. ) “the parcel is entirely within the limits of disturbance, 

2. ) the parcel is over 90% within the limits of disturbance, 

3. ) the parcel is a single family residence and any portion falls within the limits of disturbance, 

4. ) the parcel is developed non-residcntial and any portion of the building falls within the 

limits of disturbance, 

5. ) the parcel is developed non-residenilal and more than 25% of the site parking falls 

within the limits of disturbance, or 

6. ) access to the parcel is cut off.”^'^ 

TCA and Caitrans applied these same criteria consistently to estimate the number of parcels 
and total right-of-way that would need for each SOCTITP alternative, enabling a comparison of 
their impacts. Their criteria reasonably assumed a partial taking of a seemingly small 
percentage of right-of-way from a parcel would significantly impact the value of the remaining 
property, making such partial takings impractical on smaller parcels. Additionally, they also 
reasonably assumed that to avoid the complete taking of a single-family residence, the entire 
parcel would need to be outside the proposed new right-of-way limits for each alternative. 

A detailed analysis and design that is appropriately conducted in the advanced preliminary and 
final design of a preferred alternative would determine if it would be cost effective to use 
retaining walls to reduce the number and impact of these right-of-way takings. This analysis 
and evaluation would allow the issues and factors for every parcel to be considered. The 
detailed engineering and design would consider locations for walls based on geological and 
cost analyses, consultation with the property owners, drainage, and other issues. 

Our review determined that the methodology used to estimate the quantity of right-way needed 
for the AlP alternative was appropriate. Additionally, SMI’s recommendation to use retaining 
walls to reduce the number of parcels needed to be acquired would not be feasible. Our review 
also determined the magnitude of using retaining walls to mitigate the right-of-way impacts 
would not be sufficient to substantially change the overall impacts of the AIP alternative. 


ICK.SOCTUP Draft RehcaUon impacts Technical Report, Final, December 2003, 1-20 and 1-21. 
'TCA, SOClilP Draft RehcaUon Impacts Technical Report, Final, December 2003, t-lO. 
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Types of Interchanges 

Given the high traffic volumes projected for 1*5, existing development, terrain, and the 
intersecting local streets, partial cloverlcaf A (ParClo-A) interchanges would be an appropriate 
choice along this corridor. Diagrams depicting the configuration of the freeway interchanges 
referenced in this review' are attached to this document. ParClo-A interchanges would be able 
to accommodate more vehicles and provide better perforinance (e.g., increased travel speeds, 
reduced travel time, reduced delays, and improved safely) on the local streets and on 1-5 than 
other interchange types. Additionally, this interchange type allows for safer accommodation 
of pedestrians and bicyclists. Using other interchange types would Further degrade the 
operation of the AlP alternative, which fails to meet the e.stablished SOCTIIP performance 
threshold. Specific interchange modifications suggested by SMI are discussed below. 

Avenida Pico 


At the Avenida Pico interchange, SMI recommended a single-point urban interchange 
(SPUl) to reduce the impacts and asserted, without supporting analysis, that it will 
provide sufficient capacity for the design year traff c.^^ SPUI’s do not, in general, have 
as much traffic capacity as the ParClo-A interchanges, have higher construction cost.s, 
and make it difficult to provide access For pedestrians through the interchange. 
Construction co.sts are higher for SPUI’s because of the need for a wider and longer 
bridge to provide space for single intersections, The capacity of a SPUl is affected by 
the size of the intersection, the proximity of adjacent intersections and driveways, and 
the balance of left-turn to through movements.*^ Providing guidance to motorists 
maneuvering through the intersection can be problematic due to the long elliptical path 
of the left-turn movement and the size of the intersection. 

The existing 1-5 interchange with Avenida Pico is a diamond interchange with the 1-5 
ramps terminating at closely-spaced intersections and five through-lanes on Avenida 
Pico. Under current conditions, the northbound on-ramp and southbound off-ramp are 
operating at LOS F. The northbound off-ramp and southbound on-ramp are operating 
at LOS A and LOS B, The intersection for the southbound ramps is operating at LOS E 
and the intersection for the northbound ramp is operating at LOS B, The freeway has 
eight lanes in this area and is operating at LOS C and D during peak hours. 

The no-action alternative at this interchange would maintain the same configuration 
with the addition of auxiliary lanes to improve operations for the northbound on-ramp 
and the southbound off-ramp. However, the traffic projection and analysis conducted 
for the no-action alternative also include other committed-and funded transportation 
improvement projects that will “address some of the. ..projected traffic demand in south 


Institute of Transporlatton Engineers, Freeway and Iriierchange Geometric Design Handbook. 2005, 210; and AASKTO, A }‘aiicy on 
Design Standards Interstate System, January 2005, pp. 776-804. 

^ SMI, “An Alternative to the Proposed Foothill South Toll Road”, January 2008, p. 21. 

” CalTrans. ’‘SinBle Point Interchange Planning, Design and Operations Guidelines’’, June 2001, pp. 2-3. 

” AASHTO,,J PoUcyon Geometric Design of Highways and Streets, 2004, p 783. 

TCA, SOCTIIP Traffic and Circulation Technical Report, December 2003. pp. D-6, D-7. E-5, l•-37. and F-4 1 . 
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Orange County Even with these improvements, analysis oFthe 2025 trafRc demand on the 
local street network indicates that the northbound on-ramp and the southbound off- 
ramp would be operating at LOS F and D. Additionally, the southbound on-ramp and 
the freeway through-lanes would be operating at LOS F. The northbound off-ramp 
would be operating at LOS A, The intersection for the southbound ramps with Avenida 
Pico would be operating at LOS A and the intersection for the northbound ramp would 
be operating at LOS D, ’ 

The ParClo-A interchange proposed in the ATP alternative would add loop ramps to 
eliminate the left-turn for vehicles entering the freeway for both the eastbound-to- 
northbound and westbound-to-southbound movements. The AlP alternative would also 
add to the freeway auxiliary lanes for all of the ramps where they join the freeway and 
add high-occupancy vehicle lanes (two lanes nortbbound and one lane southbound). 

With these improvements, the freeway lanes would be operating at LOS D and F. The 
addition of the loop-ramps would improve operations on all ofthe intersections and 
interchange ramps into the range of LOS A-C, with the exception of the southbound on- 
ramp loop, which would be operating at LOS E.^* 

The SPUl would not provide the same improvements in the flow of traffic on the 
ramps, ramp intersections with Avenida Pico, or 1-5. The heavy demand for the 
westbound-io-southbound movement is evident from the LOS E for the southbound on- 
ramp loop in the AlP alternative and the LOS F for the intersection of Avenida Pico 
with the southbound on-ramp for the no-action alternative. Eliminating the loop ramps 
would result in heavy Icfl-tum demand at one intersection, would diminish the flow of 
trafTic due to the longer green-time required to clear these left-turn movements and 
accommodate the through traffic on Avenida Pico. 

Since the southbound on-ramp loop of the AJP alternative would be operating at the 
established performance threshold, the absence of that loop in the SPUI alternative 
would result in an alternative that does not meet the established SOCTIIP performance 
threshold. The high left-turn demand and unbalanced movements of traffic demand 
through the interchange would further compound the ineffectiveness of a SPUl at this 
location. Finally, the commercial and school properties near the interchange would 
indicate pedestrian traffic, which is poorly accommodated in a SPUl. Our review 
determined that the SPUl at Avenida Pico would result in an alternative that does not 
meet the purpose and need for the project. 

Crown Valiev Parkway 

The existing interchange ut Crown Valley Parkway is a partial cloverleaf with a single 
loop for the eastbound-to-northbound on-ramp for traffic entering 1-5. Under current 
conditions, the freeway lanes are operation at LOS D and E. The southbound on-ramp 
and the westbound-to-northbound on-ramp are operating at LOS B and C. The 
northbound loop on-ramp and the northbound off-ramp are operating at LOS D. Tlic 


TCA, SOCTIIP, Foothill Soulh, Final Subsecfuenl Environmenlal Impact Report, December 2005 
fhHoi^/www.thetollmads.com/home/Tinalseir.^tml . p. 1-10. 

TCA, SOCTUP Tra^^and Circulation Technical Report. December 200i,^p.D-\^,D-\\, E-lO. h-37, and P-47. 

” TCA, SOCTIIP Trajfic and Circulation Technical Report, December 2003. pp. D-l 13, D- 1 14, E-121. F-37, and F-162. 
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southbound off-nimp is operating at LOS F. The intersections of the ratnps with the Crown 
Valley Parkway are operating at LOS B forthe northbound ramps and LOS D for the 
southbound ramps.^^ 

For the no-action alternative, the freeway would be operating at LOS D through F in 
the design year. The southbound on-ramp would be operating at LOS C. The 
northbound loop on-ramp would be operating at LOS D. The northbound off-ramp 
would be operating at LOS E. The norlhbound-to-westbound on-ramp and the 
southbound off-ramp would be operating at LOS F. Both of the ramp intersections 
would be operating at LOS 

The AlP alternative would add a westbound-to-southbound loop ramp from Crown 
Valley Parkway to [-5, removing the left-lum movement from the southbound on-ramp 
Intersection and making this a ParClo-A interchange. The loop ramp removes the 
necessity for a left-turn movement at the intersection and allows that movement to be 
made from the right side of Crown Valley Parkway, eliminating the need for a left-turn 
phase at the signal and improving operations of that intersection. The southbound on- 
ramp and the new southbound on-ramp loop would be operating at LOS A, and the 
intersection would be operating at LOS D. However, southbound off-ramp would be 
operating at LOS F and the southbound ramp intersection would be operating at LOS 
The southbound off-ramp would fail to meet the project’s performance threshold. 

Omitting the southbound loop-ramp from the alternative would further degrade 
operations of this intersection and ramp. 

Instead of adding a southbound loop on-ramp, SMI proposed adding a fly-over 
southbound off-ramp. This fly-over would cross under Crown Valley Parkway, cross 
over 1-5, and then require a i 80 degree curve to connect with the northbound off-ramp 
at the intersection with Crown Valley Parkway This proposal eliminates the 
soulhbound-to-eastbound left-turn movement from the southbound off-ramp 
intersection and relocates it to the northbound off-ramp intersection as a righl-lum 
movement. A detailed operational analysis would be needed to determine if this would 
improve the operations of the southbound intersection sufficiently without degrading 
operations of the northbound intersection. 

While this concept is possible from an operational standpoint, the alignment provided 
by SMI ignores several geometric constraints that would negatively affect the 
operations, safety, and cost to construct this ramp. For the fly-over ramp to have 
sufficient vertical clearance as it crosses under Crown Valley Parkway and over 1-5, it 
would require a longitudinal grade of approximately 1 0 percent followed immediately 
by a 1 80 degree curve. This non-standard design would affect the speed differentia! 
between trucks and passenger ears, decrease sight distance, and severely impact the 
safety and operation of trucks that would complete this movement.^^ 


TCAySOCTilP Traffic arid Circulation Technical Report, December 2003. pp. D-6, D-7, E-4, F-35, and F-41. 
^TCA.SOCTIIP Traffic and Circulation Technical Report, December 2003, pp. D-IO, D-1 1, E-9, F-35, and F-47. 
TCA,SOCTifP Traffic and Circulation Technical Report, December 2003, pp. D-1 13, D-i 14, E- 120, F-35, and K-162. 
SMI, "An Ahemativc to the Proposed Foothill South Toll Road", January 2008, page 19, 

^ AASHTO, A Pnlicyon Geometric De.tign of Highways and Streets, 2004, pp. 279-283, 828-829 
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The distance between the soulhbound-to-westbound off'ramp and the fly-over southbound off- 
ramp would be less than a third of the 300-meter minimum design standard required for 
the spacing for ramps on freeways. This spacing provides room for motorists to 
comprehend the sign messages, make a decision, and make a safe maneuver while 
crossing the path of other traffic.^*’ Finally, with the fly-over ramp and the northbound 
off-ramp joined at one intersection, drivers maneuvering from the northbound off-ramp 
to the right turn lanes at the intersection would have poor sight distance and insufficient 
distance to make this maneuver. 

For the interchange configuration proposed by SMI to be safe and to operate well, the 
ramps would need to be redesigned to provide sufficient length for grade changes, sight 
distance, and lane change maneuvers. Changing the design in this way would 
significantly increase the right-of-way needs and construction costs beyond what was 
estimated by SMI. Our review determined that SMI’s recommendations are not 
reasonable and feasible based on this non-standard design of the ramps. Additionally, 
this design would adversely Impact the safety and traffic of the ramp, resulting in an 
overall Impacts that are expected to be greater than what was estimated for this 
interchange in the AIP alternative. 

El Camino Real 


El Camino Real is a north-south secondary arterial running nearly parallel to 1-5, 
ultimately intersecting at a severely skewed angle, The existing interchange is a 
diamond; however, the ramps are offset, creating four discrete imersections. 
Approximately 600 meters south of the diamond interchange, there is a partial 
interchange serving northbound 1-5 only with an additional on-ramp and off-ramp. The 
ramps and intersections at this interchange are operating at LOS A. and the freeway is 
operating at LOS C and 

The no-action alternative would result in a LOS of E and F on the freeway in the design 
year. The ramps and ramp intersections would be operating at LOS A and El 
Camino Real is projected to operate at a LOS A in the design year. 

The AIP alternative would modify the southbound off-ramp to eliminate the short 
weaving section between this ramp and the on-ramp at the next interchange to the 
north. Weaving sections are locations where motorists entering the freeway must cross 
paths with motorists exiting the freeway. Short weaving sections result in turbulence in 
traffic flow and negatively impact safely and operations. The AIP alternative would 
correct this by extending the off-ramp to the north using a structure where it crosses 
over the on-ramp. 

Even with this improvement substantially improving the safety and operation of the 
freeway, it would be operating at LOS F at this location.^'^ Other iinprovements 
proposed at this interchange in the AlP alternative include; realigning the southbound 


^ AASHTO.yf Policy on Geometric Design of Highways andUlreels. 2004, pp. 843-844. 

^ 'I'CA, SOCTIIP Traffic and Circulation Technical Report, December 2003, pp. D-6, D-7. E-5, F-37, and F-41. 

^ TCA, SOCTIIP Traffic and Circulation Technical Report, December 2003, pp. D-10, D-! !, E-IO, F-37, and F-48. 
TCA, SOCTIIP Traffic and Circulation Technical Report, December 2003, pp. D-l 14. 
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ramps to tie into a single intersection with Avenida Valencia; closing the northbound ramps 
which are 600 meters south of the interchange; and realigning the northbound ramps, 
adding a loop for the southbound El Camino Real to northbound 1-5 maneuver. 

SMI recommended that the southbound ramps to El Camino Real remain in their 
existing configuration. They recommended the closing of the northbound ramps at the 
interchange and the preservation of the northbound ramps that are 600 meters to the 
south, creating two partial interchanges that would function together.^** These 
recommendations do not provide any safety or operational improvement for the 
southbound lanes of the freeway that would be operating below the performance 
threshold for the project. Additionally, they do not address any potential safety issues 
related to sight-distance at the skewed intersections, deceleration length for ramps as 
they approach intersections, and curves on the ramps that may not be appropriate for 
the vehicle speeds. Partial interchanges are discouraged and only considered in 
extreme situations since drivers expect to find all movements at one interchange. ^ 

Since the ramps and intersections would be operating at LOS A and B and the 
northbound freeway lanes would be operating at LOS D in the AlP alternative,^® there 
may be an opportunity to evaluate minor modifications to the design of the ramps and 
the intersection of the ramps with El Camino Real. If these modifications were 
determined to be feasible in the advanced preliminary engineering, they may only have 
the potential to slightly reduce the number of parcels need to be acquired by 25 to 75, 
without adversely impacting the safety and flow of traffic, reductions which would not 
be significant when compared to the parcels needed for the AIP alternative. A detailed 
analysis of the viability and potential of these modifications would be appropriately 
conducted in the advanced preliminary or final design of a preferred alternative. 

Therefore, the AIP alternative provides a reasonable estimate of the impacts of the 
improvements at this interchange. 

Our review determined that the SMI recommendation to maintain the existing 
configuration of the southbound ramps at the El Camino Real interchange would 
further degrade the safety and traffic operations for the southbound lanes of 1-5. We 
also determined that some of SMI’s recommendations associated with the northbound 
exit ramps at the El Camino Real interchange may be reasonable. However, these 
modifications would have no influence on the overall estimate of the right-of-way 
needed to be acquired, other impacts or the cost to construct the AIP alternative. 

Additionally, our review determined these SMI recommendations would not affect the 
TCA and Caltrans decision to eliminate the AIP alternative from further consideration. 


SMi, "An Allemative to the Proposed Foothill South Toll Road", January 2UUS, page 22. 

AASHT0..4 Policy on Geometric Design of Highways and Streets, 2004. pages 770. 

' TCA,50Cr;/P Traffic and Circulation Technical Report. December 200i, pp. E-121. F-37- and F-162. 
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La Paz Road 

This interchange and section of 1-5 was designed and built in the 1960s‘“ using design 
standards that are now out of date and no longer utilized. These facilities were also 
designed to accommodate a significantly lower volume of traffic. As a result, the 
ramps have sharper curves and limited sight distance, which may affect the safety and 
operation of motorists traveling on these facilities. 

The La Paz Road interchange in its current configuration is a ParClo-A. The freeway is 
operating at LOS F under current conditions. The ramps are operating at LOS A with 
the exception of the southbound off-ramp, which is operating at LOS D. The 
intersection for southbound ramps with La Paz Road is operating at LOS D, and the 
intersection for the northbound ramps is operating at LOS C. 

With the no-action alternative, the freeway would be operation at LOS F more 
frequently and for longer periods of the day. The on-ramps would be operating at LOS 
A and the off-ramps would be operating at LOS B and C. The operations of both 
Interchange intersections with La Paz Road would be LOS E. 

The AIP alternative maintains the current configuration of the interchanges with 
improvements to the ramp alignment, removing sub-standard curves. The freeway 
lanes would be operating at LOS E with the addition of an HOV lane in each direction. 
The on-ramps would be operating at LOS A, and the off-romps would be operating at 
LOS C. The ramp intersections with La Paz Road would be operating at LOS C and D. 

SMI recommended keeping the existing alignment of the ramps rather than improving 
them to current design standards, asserting that “the existing configuration has not 
resulted in safety or operations problems.”*^ Since the on- and off-ramps and their 
intersections with La Paz Road have some available capacity, there may be an 
opportunity to evaluate minor design modifications. If these modifications were 
determined to be feasible in the advanced preliminary engineering, they may only have 
the potential to slightly reduce the number of parcels need to be acquired by 15 to 25, 
without adversely impacting the safety and flow of traffic, reductions which would not 
be significant when compared to the parcels needed for the AIP alternative. A detailed 
analysis of the viability and potential of these modifications would be appropriately 
conducted in the advanced preliminary or final design of a preferred alternative. 
Therefore, the AIP alternative provides a reasonable estimate of the impacts of the 
improvements at this interchange. 

Our review determined that the SMI recommendation to maintain the existing 
configuration of the off-ramps at the La Paz interchange would not have significantly 
affected estimated right-of-way impacts and construction costs of the AIP alternative, 
We also determined that these modifications, if included in the AIP alternative, would 
not have affected the comparison of the SOCTIIP alternatives, or TCA and Caltrans 
decisions to eliminate the AIP alternative from further consideration. 


14 


FHWA, "Quarterly Report on the Federal- Aid Highway i’rogram", 1969, on file with Richard Wiengraff. 
SMI, "An Alternative to the Proposed Foothill South Toll Rood”, January 2008, page 18. 
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In summary, the SMI recommendalions to modify tlie proposed AlP allemalive interchange 
improvements would not meet the performance thresholds for the SOCTIIP, would have 
greater right-of-way impacts than stated by SMI, or would have little significance to the overall 
estimate of impacts of the AIP alternative. We have determined that the SMI 
recommendations, If Implemented, would not have affected the comparison of alternatives and 
the decision to eliminate the AIP alternative from further evaluation. 

Alignment 

SMI suggested the AIP alternative could be improved by shifting the alignment to avoid right- 
of-way impacts along one side of the corridor. Shifting the corridor may minimize the impacts 
to one side; however, the shift may instead lead to an increase in the severity and number of 
properties affected on the other side. Other factors further offset the benefits of this 
suggestion. Shifting the alignment would make it much more difficult to utilize existing 1-5 
and local street infrastructure, thus increasing design and construction costs. 

The density and location of the developments and location of open space along both sides of 
the corridor would render a wholesale shift of the alignment to one side Ineffective in reducing 
the overall impacts of the AIP alternative. The transition to shift the 1-5 alignment 10 meters 
would need to begin 500 to 2000 meters in advance of the area to be avoided. The length need 
for the alignment shift would depend on the alignment, speed, and constraints along the 
roadway (e.g., existing structures, location of development, environmental constraints, and 
topography). Thus, shifting the alignment to one side at one location would increase the 
impacts to the other side. 

Based on our review of these factors, we have determined that TCA and Callrans did develop a 
reasonable and feasible alignment for the AIP alternative. This alignment shifts off of the 
original centerline at several locations along the corridor to reduce the number of parcels and 
amount of right-of-way that would be impacted. The location and density of development, 
location of open space, environmental constraints, and traffic demands would limit the 
feasibility of any additional alignment shifts beyond those included in the AIP alternative. 

Storm Water Detention Basins 

TCA and Caltrans developed a preliminary storm water management plan for each of the 
SOCTIIIP alternatives. The plan developed specifically for the AIP alternative estimated sizes 
and identified initial locations for the storm water detention basins determined necessary to 
capture the run-off expected to occur within the 1-5 right-of-way and intersecting local 
roadways. We have determined, based on a review of this preliminary storm water 
management plan, it provided TCA and Caltrans with the information to identify and assess the 
impacts associated with the proposed configuration and location of these drainage facilities. 

SMI recommended that these basins be relocated or adjusted to better utilize the space 
available within and adjacent to the 1-5 right-of-way, thereby minimizing the impacts and 
right-of-way that may be required. For example, at the Avenida Pico and Ortega Parkway 


TCA, "SOCTIIP RunoffManagemerl Plan", December 2003, page 1-3. 
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interchanges with 1-5, SMI recommended ihe interchanges be realigned to accommodate and minimize 
the impact the proposed detention basins would have at this location. 

Based on our review of this recommendation, we have determined that TCA and Callrans' 
proposed design nf these Interchanges and initial consideration of the detention basins was 
reasonable and feasible. The location and configuration of the basins did not affect the design 
of the interchange. Instead, the design of the interchanges affected the size and location of 
basins. Additionally, we determined the alternate locations SMI identified for these 
detention basins were not reasonable and feasible due to the steep topography and associated 
impacts that would occur with constructing and maintaining these basins in these locations. 

If the AIP alternative had been carried forward in the SOCTilP, the additional, more detailed 
analysis and consideration of the impacts of these detention basins in the advanced preliminary 
or final design stages of the project would refine further their configuration and location. This 
additional analysis at a later stage in the project development process is where it would be 
appropriate to fully consider the full impacts of the cost, environmental, right-of-way, 
constructability, and maintenance issues that should be considered in arriving at the optimum 
configuration and location of the needed drainage facilities and basins, 

We have determined in our review the SMI proposed refinements would not have led to any 
substantial changes in the overall Impacts or cost to construct the required drainage facilities 
and basins or the right-of-way that would need to be acquired. Additionally, we determined 
that any net benefits that may be realized from any additional analysis or change in the location 
of the subject drainage basins would not be of sufficient magnitude to affect the TCA and 
Caltrans decision to eliminate the AIP alternative from further evaluation. 


Cnnclusion 

Based on an evaluation of the total project cost, performance, and Impacts, TCA and Caltrans 
decided to eliminate the AIP alternative from further consideration. The independent FMWA 
technical design review that was performed determined that the SMI recommendations to 
change the design or scope of the AIP alternative improvements are not reasonable and 
feasible. This finding is based on the expected influence these recommendations would have 
on the total project cost, performance (e.g., safety, and traffic flow), and other impacts (c.g., 
right-of-way, drainage, and environment). While SMI asserts its recommendations will not 
adversely impact travel and result in substantially lower project costs and impacts, there is no 
reasonable rationale or technical basis provided upon which these recommendations are 
founded. 

Our review of SMI’s recommendations to modify the AlP alternative determined that they 
would not result in an alternative that meets the performance thresholds established for the 
SOCTIIP. We further determined that only a limited number of SMI recommendations may be 
reasonable and feasible to implement after further study and analysis which would 
appropriately be conducted in the later stages of the advanced preliminary or final design of a 


, “An Alternative to ths Proposed Koothiil Soutli Toll itoad'V January 2008, pags 20-21. 

SMI, "An Alternative to the Proposed Foothill South Toll Road”, January 2008, pags 20-21, and TCA. “SOCTIIP Runoff Mar^agemenl 
Plan”. December 2003, Figures I-5*1 through 1-5-23. 
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project. Additionally, these potential modifications would not have sufficiently affected the Impacts 
quantified for the AIP alternative to where they could change the comparison between 
SOCTilP alternatives. 

We have determined based on our review that the SMI recommendations would result in an 
alternative with a higher total project cost, diminished traffic levels of capacity and traffic 
flow, and greater adverse impacts than was suggested in the SMI reports. Based on this 
assessment we have determined the SMI recommendations do not justify altering the AIP 
alternative, nor should they affect the TCA and Caltrans decision to eliminate it from further 
consideration in the development of the SOCTIIP. The SMI recommendations also involved 
detai led design issues that are appropriately considered in later stages of the project 
development when advanced preliminary or final design is conducted on the preferred 
alternative selected for the SOCTIIP. 

We have determined in our review that TCA and Caltrans followed a context sensitive process 
to appropriately develop and make an informed decision regarding the feasibility of the AIP 
and other SOCTIIP alternatives. A sufficient level of design was conducted, and information 
was analyzed, evaluated and used by TCA and Caltrans in support of making informed, 
conlexl-sensidve decisions regarding the feasibility of the AIF allemalive. Our review did not 
identity the need to conduct any additional study and analysis of the ATP alternative and the 
recommendations made by SMI. We determined, based on a review of the information that 
was developed by TCA and Caltrans, that their decision to eliminate the AIP alternative from 
more detailed evaluation in the development of the SOCTIIP was reasonable and well-founded. 


This technical desip review was completed by the following individuals on October 24, 2008: 

Brooke Struve, P.E., P.M.F. 

Design Program Manager 

Jon Obenberger, Ph.D„ P.E, 

Preconstruction Team Leader 

Office of Program Administration 
Office of Infrastructure 
FHWA 
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Full Cloverleaf 



Soun.is; Joe! P. Leischi'PDS&J (ITE Freeway and huerci^attge Geometric Design Handbook) 
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Attachment; Interchange Configurations 



Tight Urban Diamond 


Source: Joel F. Leisch, Thomas Urbonik //, aodJames F- Oxley. “A Comparison ofTwo Diamond 
Interchange Forms in Urban Areas. " ITE Journal (May 1999) 
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Letter from Organizations Opposed to the Legislation 

American Rivers * Audubon * Center for Biological Diversity * Defenders of Wildlife * 
Earthjustice * EcoFlight * Environmental Protection Information Center * Food & Water Watch * 
Idaho Conservation League * Klamath Forest Alliance * League of Conservation Voters * Natural 
Resources Defense Council * Nevada Wilderness Project * Oceana * Powder River Basin Resource 
Council * San Juan Citizens Alliance * Sierra Club * Sky Island Alliance * Southern 
Environmental Law Center * Southern Utah Wilderness Alliance * The Wilderness Society * 
Western Environmental Law Center * Western Resource Advocates * WildEarth Guardians * 

Wilderness Workshop 


April 25.2012 
Dear Representative: 

On behalf of our millions of members and supporters, the undersigned organizations are writing to urge 
you to oppose H.R. 4377, the Responsibly and Professionally hivigorating Development Act of 2012 
("RAPID Act), histcad of improving the pcmiitting process, tlie RAPID Act will severely undermine the 
National Environmental Policy Act (NEPA) and, consequently, tlic quality and integrity of federal agency 
decisions. 

The National Enviromncntal Policy Act plays a critical role in ensuring that projects arc carried out in a 
transparent, collaborative, and responsible inamicr. NEPA simply requires federal agencies to assess the 
environmental impacts of proposals, solicit the input of all affected stalccholdcrs, and disclose their 
findings publicly before undertalcing projects that may significantly affect the environment. Critically, 
NEPA recognizes that the public - which includes industry, citizens, local and state governments, and 
business owners - ctui make important contributions by providing unique expertise. Also crucial for 
informed government decisions, NEPA mcuidates the consideration of alternative ways of achieving a 
proposed action, thus ensuring decision-makers and developers are fully informed before proceeding with 
a project. 

Based on some of the following provisions, the proposed reforms in the RAPID Act will significantly 
undermine this bedrock environmental law: 

• Place Arbitrary Limitation of Eniironmental Review - Section 2(d) mandates reliance on NEPA 
documents no matter how flawed they may be and how inaccurate the information is before the 
agency; this completely ignores situations where there are new developments or information 
which make the document seriously inadequate and require the preparation of supplemental 
material. 

• Severely Limit Consideration of Alternatives - Section 2(g) would diminish the alternatives 
analysis, tlic "heart of tlic NEPA process,*’ by restricting the range of alternatives considered. 

• Create a Presumption of Project Approval - provisions such as 2(i)(4) create a presumption that 
projects will be approved regardless of the impacts on tlic health, economy, and environment of 
communities - thus completely undemiining NEPA's goal of informed decisiomiiaking and the 
agency’s role of acting intlie public interest. 

• Create Conflicts of Interests - Provision such as those in Section 2 tliat blur tlic distinct roles of 
private entities and agencies in agency decisions as well as those that permit project sponsors to 
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help pay for the preparation, oversiglit, and approval of an environmental documents create 
inlicrcnt conflicts of interest. 

• Limit Public Participation - unnecessarily reduces tlie public comment period from 45 to 30 days. 

• Lead to Unanticipated Delays - unclear statutory language and severe restrictions on j udicial 
review will force stakeholders into court preemptively simply to preserve their right to judicial 
review. 


The provisions in the RAPID Act will only serv-e to increase delay' and confiision around the 
environmental process. We believe compromising the quality of environmental review and limiting the 
role of the public is the wrong approach. A far more sensible approach that would improve the efficiency' 
of the process is to urge agencies to use the existing, but undemsed, flexibilities that exist witliin NEPA, 
and were subsequently detailed last month by the Council on Environmental Quality (CEQ). This 
guidance released by CEQ, “Improving the Process for Preparing Efficient and Timely Environmental 
Reviews Under NEPA/’ provides additional measures that can be implemented to ensure that an 
environmental review process can be conducted in atimely and efficient manner. 

Far from being broken, the National Environmental Policy Act has proven its worth as an invaluable tool 
to ensure that the public, developers, and agencies have an agreed upon template that consistently' and 
fairly assesses proposals that may impact federal resources. The RAPID Act contradicts and jeopardizes 
decades of experience gained from enacting this critical environmental law. Further, it tips the balance 
away from informed decisions, jeopardizing the public’s right to participate in how public resources will 
be managed. Please oppose this unnecessary and overreaching piece of legislation. 

Sincerely, 


Jim Bradley' 

Senior Director of Government Relations 
American Rivers 

Brian A Rutledge 
VP Rocky Mountain Region 
Audubon -Rocky Mountain Region 

Mike Daulton 

VP of Government Relations 
Audubon - Wasliington DC 

Bill Snape 
Senior Counsel 

Center for Biological Diversity 

Mary Elizabeth Beetham 
Director of Legislative Affairs 
Defenders of Wildlife 

Marty Hayden 

V.P. of Policy and Legislation 
Eartlijustice 


Baice Gordon 

President 

EcoFlight 

Andrew Orahoske 
Consen-'ation Director 

Environmental Protection Infomiation Center 

Wenoiiali Hauler 
Executive Director 
Food & Water Watch 

Lara Rozzell 

Public Lands Energy Fellow 
Idaho Conserv'ation League 

Kimberly Baker 

Forest and Wildlife Advocate 

Klamath Forest Alliance 
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Sara Chicffo 

Legislative Director 

League of Conserv-ation Voters 

Bobby McEnaney 

Deputy Director, Western Lauds & Energy 
Natural Resources Defense Council 

Jcncanc Harter 
Executive Director 
Nevada Wilderness Project 

Cony- Westbrook 
Federal Policy' Director 
Oceana 

Jill Morrison 

Powder River Basin Resource Council 

Dan Randolph 
Executive Director 
San Juan Citizens Alliance 

Jesse Prenticc-Dunn 
Washington Representative - Green 
Transportation 
Sierra Club 


Navis A. Bemiudcz 
Deputy Legislative Director 
Soutlicm Environmental Law Center 

Stephen Bloch 

Energy' Program Director and Attorney 
Southern Utah Wilderness Alliance 

David Moulton 

Senior Director for Legislative Affairs 
The Wilderness Society 

Susan Jane M. Brown 
Staff Attorney 

Western Environmental Law Center 

Karin P . Sheldon 
President 

Western Resource Advocates 
Mark Salvo 

Wildlife Program Director 
WildEarth Guardians 

Sloan Shoem^er 
Executive Director 
Wilderness Workshop 


Melanie Emerson 
Executive Director 
Sky Island Alliance 
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Response to Post-Hearing Questions from William L. Kovacs, Senior Vice 
President, Environment, Technology and Regulatory Affairs, U.S. Cham- 
ber of Commerce 

Answers to Questions for the Record 
Subcommittee on Courts, Commercial and Administrative Law 
following the legislative hearing for the 

“Responsibly and Professionally Invigorating Development (RAPID) Act of 2012” 

held oil 
April 25,2012 


Questions for Mr. Kovacs from Mr. Cohen 

1. You largely blame the so-called NIMBY activists for stalling or killing outright a 
“broad range of energy projects.” 

Would you oppose the building of a nuclear spent fuel site in your backyard if it 
would result in Jobs? 

Personally, I support the continued operation of nuclear power plants as part of the “all of 
the above” approach to the country’s energy needs. Safely disposing of spent nuclear 
fuel is an important aspect of responsibly operating nuclear plants. We all want spent 
nuclear fuel to be disposed of safely and securely. To this end, the Federal Government 
spent over 20 years and $7 billion analyzing and studying all of the land in the U.S. to 
identify the best possible sites for the disposal of nuclear waste. The Federal 
Government detennined that a suitable site should be located within solid rock, far away 
from population centers, with an arid climate, great depth to the water table, and little 
potential for earthquake or volcanic damage. The Federal Government identified several 
candidate sites and we should defer to their expertise. Judged on that basis, my backyard 
would certainly not fit the bill for a nuclear spent fuel site. 

Would you mind having the Keystone Pipeline run through your property? 

While I obviously don’t live near the proposed routes of the Keystone Pipeline, 1 take this 
question to ask whether 1 would object to living near an oil or natural gas pipeline. In 
reality, I have a large natural gas pipeline less than 1/10 of a mile from my house, which 
helps to deliver energy to my home. According to Department of Transportation’s 
Pipeline and Hazardous Materials Safety Administration, over 2,300,000 miles of 
pipeline operated in 2003, carrying and distributing oil and natural gas. The fuels in 
these pipelines keep homes warm in winter, cool in summer, and keep our businesses 
operating. For that reason, I am happy to have the pipeline close by. Also, like everyone 
else who uses natural gas, I have a small pipeline delivering gas from the big pipeline to 
my house. Houses are in close proximity to large pipelines in many parts of the country 
and these pipelines operate safely. 

Would you mind having a coal-fired energy plant in your community? 

I was bom and lived in Scranton, Pennsylvania until age 6 where the primary energy 
resource was coal. In fact, the primary source of heating our house was a coal furnace. 
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We had a coal bin where we stored the coal. We had to shovel the coal into buckets and 
walk it to the coal furnace on a daily basis. Also, our stove used coal that was loaded into 
the top of the stove. From what I can remember my family was very happy to have heat 
in the winter and a stove to cook our food. Coal also allowed my family to start a new 
life in the United States. My grandfather came to the U.S. during World War I and he 
became a coal miner in Scranton. As a miner he made enough money to start and support 
a family, buy a house and eventually send my father to college. So you see from my 
background I never feared or hated coal as some do today. I always looked at the 
tremendous benefits coal provided my family and our society. It provides affordable 
electricity to almost half of the United States, it allowed the e.vpansion of the nation, and 
it still provides immense prosperity to millions of humans. 

I certainly would welcome the reliable, low-cost energy that coal-fired plants have 
delivered for many decades across the country. Modem coal-fired plants use better 
technology like fluidized-bed combustion, supercritical boilers, coal gasification, and 
sulfur dioxide scrubbers that malce them far more efficient and cleaner than previous 
plants. Although the Federal Government is exerting great pressure for plants to switch 
from coal to natural gas, the transition cannot take place until additional pipeline 
infrastructure is built and expanded to bring service to local areas not currently served by 
natural gas. To make this fuel switch happen we will need even more pipelines built 
near more houses in the U.S. And yet, pipeline projects are currently stalled or killed 
outright by the lengthy permitting process just like other energy projects. 

2. Would you support increasing funding for agencies so that they have the resources 
to conduct such reviews more quickly, including the ability to respond to public 
comments more rapidly? 

If I could be certain that increasing agency funding would directly translate into faster 
project reviews and more expeditious permitting, I could support increased agency 
funding. In practice, it is nearly impossible to assure that higher levels of agency funding 
are dedicated to improved environmental reviews and streamlined permitting. The 
temptation for agencies to divert funds to other pet programs is simply too great. For this 
reason, in the 1990 Clean Air Act Title V operating permit program. Congress specified 
that Title V permit applicants pay fees that are adequate to completely fund Title V 
permit processing activities and agency personnel. Only by creating a dedicated funding 
source paid for by pennit applicants did Congress ensure that Title V permits would be 
reviewed and processed in a competent, timely fashion. While this approach might work 
for the environmental review process, simply increasing agency budgets is no guarantee 
that reviews and permits will be processed more efficiently. The other approach, which 
is taken in the RAPID Act, is to set hard deadlines for action by the agencies - with 
consequences if the agencies fail to meet the deadlines. We believe that the “hard 
deadline” approach is the most effective and the 2005 SAFETEA-LU amendments 
addressed in my testimony prove the correctness of the assertion. 

Moreover, over the past three decades federal agency budgets have been increased 
significantly while the length of time taken for environmental reviews and permitting 
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decisions has continued to grow. For example, aggregated budget authority for federal 
agencies increased from about $200 billion in 1976 to $2 trillion in 2010, while delays by 
agencies completing environmental impact statements increased by 37 days per year. In 
some instances the delays have been as long as 18 years, according to the deWitt study 
cited in my testimony. Simply giving additional resources to agencies doesn’t seem to do 
anything to address the project delay problem. 
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Post-Hearing Questions submitted to Gus Bauman, Esq., 
Beveridge & Diamond, P.C., and Related E-mail Correspondence 

Questions for the Record 

Subcommittee on Courts, Commercial and Administrative Law 
following the legislative hearing for the 

“Responsibly And Professionally Invigorating Development (RAPID) Act of 2012” 

held on 
April 25, 2012 

Questions for Mr. Bauman from Mr. Cohen 

1 . The bill would allow project sponsors to make a “voluntary contribution” to the lead 
agency. Do you share Ms. Bear’s concerns that this provision, at a minimum, would 
raise conflict of interest concerns? If so, why? 

2. The bill defines "project" to mean anything requiring a federal pennit or license 
(§(b)(l 1)), and says that is applies to every project “for which a federal agency is making 
a decision under an environmental law” (§(o)). Does this mean that this bill would 
require EPA to follow this law for its CERCLA, Clean Air Act, and Clean Water Act 
actions, even though federal law currently does not require any NEPA review for those 
actions? 

3 . It appears that participating agencies must either commit to the process before the scope 
of the project is known (§(h)(l)(£)) or be barred from the process. How does that 
promote agency efficiency? 

4. Can a NEPA review be delayed because of 

Changes in the project planning and design process? 

Changes in local or state funding priorities? 

Construction complexities? 

Local controversy or community opposition to a project? 

Compliance with myriad local, state, tribal and other federal laws? 
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^ewIs^jShlej^jJudicjarji^ 

From; Gus B. Bauman^MHHHIBMHBi 

Sent: Thursday, May 17. 2012 11;14 AM 

To: Lewis, Ashley (Judiciary) 

Sub|ect: RE; 4.25.12 GCAL Hearing Transcript 


Ashley, I doubt I'll be replying to them given my schedule. Thanks. Gus 
Gus B. Bauman 

Of Counsel 

Beveridge & Diamond, P.C. 

I350i Street NW Suite 700 

Washington, DC 20005 

T (202}^HH|- P (202ifl^Bi 

wv/w.bcilow'.CQm 


CONf/DffNTWUTV SrATEM£r/T; This ef«c/roni'c ai«Jog« c^nfoins infdrmolion fiom the low Cm of A^veridg^ t Dfomond, 
P,C, and may be conitderfia/ or ptM/eged. The fnfomafion is intended solely for the vse of the /ndividuelCs) or 
entify(ies) named above. If you or© nof the Intended recipfent. bo awaro that any d/selosvre. copying, distrlbvtion. or 
use of the conferfs of this message is prahibifed. If you have recefved fh« e-mail in ©iror, please notify us fmmeefiaToly 
by re^ephone at (202) 789-6000 or by e-mail reply and delete this meuage. 


Thank you. Plecse coDsicfer the environment before printing this e-mail. 


From: Lewis, Ashley (Judiciary) 

Sent: Thursday, May 17, 2012 
To: Gus B. Bauman 
Subject: RE; 4.25.12 CCAL Hearing Transcript 

Yes thank you Mr. Bauman. I received all of your edits, but not the completed questions. Any idea when I could expect 
those? Best, 



11; 10 AM 


Ashley 
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Response to Post-Hearing Questions from Dinah Bear, Esq., 
former General Counsel, Council on Environmental Quality 

Questions for the Record 

Subcommittee on Courts, Commercial and Administrative Law 
following the legislative hearing for the 

“Responsibly And Professionally Invigorating Development (RAPID) Act of 2012” 

held on 
April 25, 2012 

Questions for Ms. Bear from Mr. Cohen 

1 . Do agencies have adequate resources in terms of funding and personnel to timely perform 
environmental reviews required under NEPA? 

No, generally speaking, I do not believe that agencies have adequate resources to perform 
timely environmental reviews required under NEPA. While 1 lack - and more 
importantly, Congress lacks - a systematic survey that is responsive to this question, 
beginning in 1981 and ever since that time, regardless of which administration has been 
in office, I have watched a serious erosion of capability to implement NEPA from within 
the agencies. In some cases, headquarters offices have been eliminated (for example, in 
the Department of Agriculture); in other instances, positions in the field have been 
eliminated (for example, the U.S. Fish and Wildlife Service). Simultaneously, training 
for staff in NEPA has also been reduced. 

Could the lack of adequate resources explain why EIS completion time has 
purportedly increased in recent years? 

I believe it is a significant reason for increase in EIS completion time. There are 
at least two results of the lack of adequate resources in agencies that result in 
delay. First, staff who were not hired for purposes of implementing NEPA and 
who are not trained but find themselves responsible for implementation, may 
unintentionally make bad decisions that result in delays. Second, the increased 
use of consultants to implement the entire process inevitably leads to expanded 
time frames, beginning with the procurement process for the consultant and 
continuing need for agency review of drafts, etc. There is also the issue of 
whether the agency has adequate staff to oversee the contractors. I have 
personally dealt with situations in which agency representatives acknowledged 
that they lacked trained staff to substantively oversee the work' . As 1 said during 
the hearing, all of the EISs I have seen done under twelve months have been done 
within the agency with adequate resources were allocated for the production 

2. Mr. Kovacs argues that the average time for all federal entities to prepare an EIS is 3.4 
years. 


Is it fair to lump a Yucca Mountain EIS with a hunting determination? 


^ Indeed, the scope of this problem is broader than NEPA complianee. Earlier in this decade, a Chairman of the 
Nuclear Regulatory Commission (NRC), upon the occasion of his retirement speech, noted that he was proud that 
the NRC was one of the few agencies left with the capability to technically oversee their contracts. 



188 


- 2 - 

I do not think that it is fair to lump all EISs together. It is important to recall that besides 
agency resources, an important element of the NEPA process is public involvement, and 
that varies dramatically depending upon the proposal. 1 have seen EISs where the 
widespread interest resulted in over 80,000 letters to the agency and other cases where 
there was little public interest and the agency received under five letters on the draft ETS. 
Given that the agency has to respond to all substantive comments, obviously, the number 
of comments affects the timeline. Additionally, a highly controversial proposal is usually 
accompanied by a high level of involvement from other government entities, be it 
Congressional committees, County Commissioners, City Councils, etc. 

3. Mr. Kovacs appears to decry judicial review of NEPA actions. 

What are the ramifications of restricting judicial review of such actions? 

In my view, were judicial review to be eliminated or restricted to the point that it was 
seldom accessible, compliance with NEPA would erode significantly. It is often only the 
existence of enforceable legal requirements that allow agencies that are frequently under 
considerable pressure to approve actions to “look before they leap” into hasty 
decisionmaking. Further, in an era of ever-decreasing federal resources, only resources 
for those requirements that are enforceable are likely to be funded at all (whether by 
Congress or private applicants). 

Interestingly, Mr. Kovacs spoke favorably of the Regulatory Flexibility Act (RFA), 
which he pointed out is not enforced through litigation. A quick literature search 
regarding suggests that there is much criticism of the effectiveness of the RFA from 
the perspective of business and industry, some similar to complaints about NEPA.^ 

4. Mr. Kovacs states that H.R. 4377 is modeled after section 6002 of SAFETEA-LU and 
CEQ’s March 2012 Guidance, suggesting that there should, therefore, be broad-based 
support for H.R. 4377. 

What is your response? 

There are sections of H R. 4377 that are modeled after section 6002 of SAFETEA-LU. 
However, SAFETEA-LU was written specifically for proposed highway projects that 
trigger NEPA requirements. There are approximately 85 federal agencies that comply 
with NEPA for hundreds of programs that come under separate statutory authorities, 
many of which have very specific mandates and procedural frameworks that vary 


^ For example, see, See, Miehael R. (2006). ''VVi ii rui HliiK lii css : Fede ral Au eriei es' F ail ure U> Comply w i th th e 
Reeu lai orv FlexibiiiLv Act's Pciiod ie R ev iev v RegLiire mc i iL — a nd Cun ' eni Proposals U) h'i\i)ioraLi \’ e th e A eL". 
h’ordham IJrh. L.J. (33): 1 199. The author was formerly an aLLomey in the Small Business Administration who 
oversaw implementation of the RFA and wrote the article while he was employed by the American Petroleum 
Institute (although writing in his own capacity). Interestingly, one of the reasons he identifies for agencies' failure 
to comply with the Act is lack of adequate staff and adequate training. 
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considerably from the highway situation. Section 6002 of SAFETEA-LU was not 
intended to be and is not an appropriate “one size fits all” fix for all statutory 
frameworks. The Congressional authors of SAFETEA-EU had no reason to consider, for 
example, the statutory framework for decisionmaking by the Nuclear Regulatory 
Commission for the licensing of nuclear power plants, the procurement processes of the 
military services, or the process for administrative appeals of grazing permits in the 
Bureau of Land Management when they drafted section 6002. 

5. Are you familiar with the project that Mr. Margro has described? If so, what are your 
thoughts about the problems he identified? 

1 have not personally been involved with this particular project. Reading Mr. Margo’s 
testimony, T noted with some dismay that the EIS under NEPA and the Environmental 
Impact Report (ETR) required under CEQA were done separately rather than concurrently 
as directed in the CEQ regulations. I do not know why that occurred, but in my 
experience, implementing the federal and state processes separately instead of doing them 
concurrently always expands the time line. I am aware that it is highly controversial 
project in southern California and local opposition to a project typically produces delays. 
A wide variety of parties, from surfers to the United States Navy and Marine Corps, have 
expressed objections to the project. See, for example, 
http:/Ayww.ocregister,com/articies/coiq5s-240682-ca^^ 

6. Do agencies typically make decisions and take action soon after completion of the NEPA 
process? 

Frequently agencies will make decisions and take action shortly after completion of the 
NEPA, but by no means will that always occur. A number of developments falling 
outside of the NEPA process can delay or prevent an agency from making a decision, or 
even after the decision is made, delay its implementation. For example, in one case, the 
U.S. Supreme Court upheld an agency’s compliance with NEPA in 2004 but the action 
just began to be implemented in 20 1 1 (Deparlmenl of iransporlalion v. Fithlic Citizen 
541 U.S. 752 ). In that case, political opposition to the entry of Mexican trucks into the 
US. delayed implementation of the “NEPA approved” decision for over eight years. In 
other situations I’m familiar with, financial, budget or market considerations caused 
delays of a decade or more. 

7. Please explain some of the discrepancies between the bill and CEQ regulations. 

First, it is important to note that the purposes of H.R. 4377 reach far beyond the National 
Environmental Policy Act (NEPA). NEPA does not authorize, require or result in the 
issuance of permits; rather, the NEPA process may apply to an agency’s decision as to 
whether to grant a permit under another law. Importantly, NEPA does not dictate when 
or what decision an agency should make. H.R. 4377 seeks to regulate the process of 
agency decisionmaking through dictating timelines for any decision that falls under the 
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purview of the bill, thus affecting potentially dozens of other authorizing laws. That said, 
here are some of the discrepancies between H.R. 4377 and CEQ regulations 
implementing NEPA; please note that this is not an exhaustive list: 

Definitions: 


The definition for an “Environmental Assessmenf’ repeats the first part of the CEQ 
definition verbatim, but omits 40 CFR 1508.9(b) that sets out the required contents of an 
EA. 

The first part of the definition for a “Finding of No Significant Impacf’ is verbatim from 
CEQ regulations (40 C.F.R. § 1508.13), but omits provision stating that the finding need 
not repeat any of the discussion in the EA but rather may incorporate it by reference. 

The definition of “projecf’ is new for purposes of this bill. It defines a subset of activities 
that fall under NEPA, specifically “construction activities undertaken with Federal funds 
or that require approval by a permit or regulatory decision issued by a Federal agency.” 
Many other proposed federal actions are subject to NEPA under the CEQ regulations, for 
example, plans, programs, management actions and regulations. 

The definition of “Record of Decision” in HR. 4377 is s eriously inconsistent with the 
CEQ definition in that it omits requirement to identify the environmentally preferable 
alternative, the requirement to discuss preferences among alternatives based on relevant 
factors including economic and technical considerations and agency statutory missions 
and any essential considerations of national policy which were balanced by the agency in 
making its decision and how those considerations entered into its decision. It also omits 
the requirement to include a monitoring and enforcement program for any mitigation that 
is included in the decision . 


Role of Project Sponsor 

(1) Preparation of environmental documents: HR. 4377 authorizes the project sponsor, 
whether a private or public entity, to prepare any NEPA document so long as the lead 
agency furnishes oversight in its preparation and independently evaluates the document 
and the document is approved and adopted by the lead agency. Currently, all applicants 
can prepare EAs, but not ETSs. State agencies can prepare ETSs and state, local and tribal 
agencies can prepare NEPA analyses appropriate to their role as either joint or 
cooperating agencies. However, the CEQ regulations bar a private applicant from 
preparing an EIS. 

(2) The bill provides new authority for federal agencies to accept voluntary contributions 
of funds from a project sponsor, to be used either for the NEPA process or for making a 
decision under other environmental laws. This is not provided for in the CEQ 
regulations. 
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Adoption and Use of Documents 

(1) Documents Prepared Under NEPA: H R. 4377 limits agencies to “not more than 1 
EIS and 1 EA for a project. This is inconsistent with CEQ regulations, which provide 
that agencies should prepare whatever analyses are needed to meet the requirements of 
NEPA. It also appears to be potentially inconsistent with the CEQ regulations on 
programmatic ElSs and tiering, 40 C.F.R § 1508.28. 

ComiTient Periods 


In the narrowed circumstances in which an agency may supplement an EIS under H R. 
4377, the lead agency “ may ” solicit comments from agencies and the public for not 
more than 30 days beginning on the date of publication of the supplement. CEQ 
regulations require an agency to provide for a 45 day public review and comment period, 
although there is also a provision in the CEQ regulations that allows CEQ to approve 
alternative procedures for supplemental EISs if circumstances warrant a deviation from 
the nonnal process^. 

Under H.R. 4733, each participating agency is to limit its comments on a project to areas 
within the authority and expertise of the agency and identify statutory authority for their 
comments. The lead agency “shall not act upon, respond to or include in any document 
that are outside of the authority and expertise of the commenting participating agency”. 
This is inconsistent with the CEQ regulations, which allow all agencies, whether local, 
tribal, state or federal, to comment on any substantive issue relevant to the NEPA 
analysis, just as all members of the public are able to do so. 

Range of Alternatives 

Under the bill, cooperating agencies would only evaluate alternatives that the project 
sponsor could feasibly undertake, including alternatives that can actually be 
undertaken by the project sponsor, and are technically and economically feasible. The 
CEQ regulations limit the requirement to analyze alternatives to “reasonable alternatives” 
that meet the purpose and goal of the lead agency. However, “reasonable alternatives” 
are not limited to the needs of a particular developer, but rather to the purpose and need at 
issue in regards to agencies’ decisionmaking. 


Deadlines 


In H R. 4733, for projects requiring an EIS, the agency must make a decision on the 
proposed project within 2 years after the earlier of either the project initiation request or a 
NOI to prepare an EIS is published in the Federal Register. If an agency has prepared an 
EA it must issue either a FONSI or Notice of Intent to prepare an EIS within 1 year of 
project request or participating agency invitations (whichever is earlier). Extensions may 


40 C.F.R. § 1502.9(c)(4). 
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only be extended if a different deadline is established by agreement of the lead 
agency, project sponsor and all participating agencies or is extended by the lead agency 
for good cause. It may not be extended by more than 1 year for an EIS or 180 days for an 
EA. 

“Notwithstanding any other provision of law, in any case in which a decision under any 
other Federal law”, is required to be made, if a federal agency is required to approve or 
make a determination or finding regarding a project prior to the ROD or FONSl, the bill 
requires an agency to make that decision no more than 90 days after the lead agency 
publishes an NOT of the FEIS or issuance of other final environmental documents or no 
later than such other date that is otherwise required by law, whichever event occurs first.” 

Other decisions: With regard to any detennination, approval or finding of a federal 
agency not required to be made prior to ROD or FONSl, each federal agency must make 
decision not later than 180 days after the lead agency issues the ROD or FONSl unless a 
different deadline is established by agreement of everyone or extended for good cause, 
provided that such extension doesn’t extend beyond 1 year after ROD or FONST. 

The CEQ regulations do not require an agency to make the underlying decision about a 
project within any particular timeframe. All deadlines in the CEQ regulations pertain to 
the NEPA process, not other environmental statutes or non-environmental statutes that 
govern decisionmaking. There are many factors outside of the NEPA process that 
mandate or influence decisionmaking in a particular manner. These provisions would 
shift the NEPA process from a framework of analysis and information sharing that leaves 
federal agencies free to use their own professional judgment, under the policy direction of 
the President, to a framework for forcing particular results. 

I would also note that these provisions appear to confuse decisionmaking on the 
underlying project with NEPA documentation. While a Record of Decision under NEPA 
reflects the actual project decision, a FONSl is an environmental document that simply 
reflects the agency’s decision that the proposed action does not require an EIS. A FONSl 
by itself is not a decisionmaking document on the proposed project. 

It is impossible to accurately pinpoint every ambiguity about and conflict with 
compliance with other federal statutes, but it is inevitable that a great deal of litigation 
in federal courts would be brought to interpret the meaning of these provisions and their 
relationship to the rest of the public laws in the United States. 

Environmental Review Comments 


For comments by agencies and the public on a draft EIS, there will be a 60 day comment 
period after publication of the NOl unless a different deadline is establishment by 
agreement of the lead agency, project sponsor and all participating agencies or the 
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deadline is extended by the lead agency for good cause. CEQ regulations only require a 
45 day comment period on a draft EIS. 

Failure to Act 


If any federal agency fails to approve or disapprove the project or make a required 
finding or determination within the applicable deadlines described above, H.R. 4377 
requires an agency to issue any required permit or make any required finding or 
determination. Nothing in the CEQ regulations require an agency to make a decision 
prior to full compliance with NEPA. As explained above, the CEQ regulations do not 
regulate any process other than the NEPA process. 

Judicial Review 


Any approval, determination, finding or issuance of a permit under the “Failure to Act” 
provision is deemed to be final agency action and may not be reversed by any agency. A 
court “may not set aside such agency action by reason of that agency action having 
occurred under this paragraph.” This provision is inconsistent with the entire body of 
NEPA case law and law and regulation under other environmental statutes since current 
law does not allow, let alone mandate, the issuance of permits prior to compliance 
with all applicable laws. 

8. What are the principal causes of delay in the NEPA review process? In my view, the 
principal causes of unjustified delay in implementing the NEPA review process are 
inadequate agency resources, inadequate training, inadequate leadership in implementing 
conflict dispute resolution mechanisms (both internal and interagency), and lack of 
coordination between federal agencies and agencies at the county, tribal and state level, 
including and in particular coordinated, single environmental review processes in cases 
where government agencies at other levels have environmental review procedures. 

Causes of justified delay include the complexity of proposed projects and the associated 
impacts of them, changes in the proposed project, the extent and nature of public 
controversy, changes in budget and policy direction, including Congressional oversight, 
and new information. 

9. The definition of methodologies (§ (g) (3) (A)) eliminates the reference in the CEQ 
regulatory definition (§ 1 502.24) that the decisions have “professional integrity” and 
“scientific integrity.” Why would there be a need for such a change? 

In my view, there is no justification for such a change. 

10. Under the bill’s “voluntary contributions” provision, would this permit the Koch Brothers 
to pay millions of dollars to a lead agency responsible for approving a project that Koch 
is sponsoring? 
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Yes. 


What are the ramifications of this provision? 

This country has always prided itself on be able to avoid the type of rampant corruption 
and graft that occurs in many other societies. Indeed, much of the world has customarily 
looked with envy and awe at a government system that does not inherently involve 
bribery when dealing with a government official, whether at the level of a traffic ticket, 
approval for construction of a new building, or procurement of a weapons system. There 
have, of course, been exceptions, but those are not examples that Americans look upon 
with pride - rather, expect prosecutions for this type of behavior. 

Two reasons why the United States has long been able to avoid corruption on a 
systematic basis are the rule of law and the fact that government agencies and their 
employees have been funded to perform inherently governmental functions. I fear that 
allowing the direct payment of funds to agencies for project approval would indeed 
provision would make legal the sale of government decisions. And even if an agency had 
no legitimate reason to be concerned about a proposed project, if this provision became 
law and the applicant gave funds to the decisionmaking agency, the public could have no 
assurances that the agency had acted objectively in assessing it. 

1 1 . What is so problematic about the bill’s limitation on the number of ElSs and EAs that 
may be prepared? 

There are two types of problems with this provision: interpretation of the provision as it 
is drafted and its substantive restrictions. First, it is simply not clear how it would be 
interpreted, although it is quite predictable that litigation would ensue to figure that out. 
For example, does it mean that federal courts would be precluded from ordering 
additional analysis, leaving them with only an order to halt going forward with the 
project as a remedy? While this seems counter to the underlying intent of the bill, read 
literally, that is a possible interpretation. What about actions that are currently addressed 
through a series of tiered analyses: for example, exploration for oil and gas resources, 
followed by production. Would an agency and a company have to engage in the NEPA 
process for all stages of oil and gas development in one document, even before knowing 
what resources might be commercially feasible? And what if a project proponent 
changes a project in a way that affects environmental impacts but it remains 
fundamentally the same project. 

The second problem with the section is the elimination of an agency’s option to prepare 
an additional EA or supplemental ETS when it determines that the initial analyses was 
flawed in some way or for some other reason further the purposes of NEPA per the CEQ 
NEPA regulations. Inevitably, agencies considering the preparation of additional 
NEPA analyses experience both internal and external pressure not to do so. But there are 


'UOC.K.R. § 1502.9(c). 
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situations where a further analysis makes sense and is required. The provision as drafted 
imposes an artificial constraint on analyses and the dissemination of information that 
would be useful to the decisionmaker and to the public. 

Do agencies typically comment on matters not within their expertise? 

No, generally they do not. Indeed, many agencies are hard pressed to devote resources to 
addressing those issues that are within their expertise. 


If there are any other points that you would like to raise, including any responses to your 
fellow witnesses’ testimony, that you did not have a chance to raise during the hearing, 
please do so here. 

First, overlooked in much of the discussion at the hearing is the fact that the NEPA 
process can and does lead to better decisions .... not in every instance, but enough times 
that it has been shown to add real value for the citizens of this country. NEPA forces 
agencies to listen to citizen concerns, address infonnation that it would not otherwise 
consider, and identify better ways to achieve a goal. Not every decision should be made 
hastily and most decisions are improved by information and participation by a wide range 
of affected agencies and people. 1 have personally heard testament to NEPA’s positive 
influence on decisionmaking from agency decisionmakers who were skeptical about the 
usefulness of the NEPA process when they entered into government service. I have seen 
agencies adopt alternatives that were different than what was originally proposed because 
they recognized that the alternative was a better idea. And 1 have seen environmental 
damage be avoided or mitigated because of the process. 

Further, NEPA is the vehicle through which all citizens from all walks of life, including 
water users, ranchers, farmers, small business owners, mayors, neighborhood associations 
and more have an opportunity to influence federal decisionmaking. The NEPA process is 
not the exclusive domain of either the U.S. Chamber of Commerce or the Sierra Club. 
Indeed, some of the most effective engagement I have seen in the NEPA process has been 
by private citizens who frankly had never heard of NEPA until a federal agency proposed 
to do something that would seriously affect the quality of their lives, including their 
livelihood. And those citizens benefit when the entire panoply of local, tribal, state and 
federal agencies are fully engaged in the NEPA process, utilizing their expertise for the 
benefit of the public. 

Second, much of H.R. 4377 seems premised that all or most delay in environmental 
review processes and decisionmaking lack justification and that most of the delay is 
derived from agencies with environmental responsibilities holding up the process to meet 
the requirements of environmental laws. To the contrary, many times a proposed action 
from one agency affects a wide range of agencies and stakeholders that have legitimate 
concerns. The NEPA process provides a framework for addressing those concerns. For 
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example, several types of projects, including highways, commercial airports, residential 
developments, and energy projects may encroach into the vicinity of military 
installations, operational ranges and training areas creating resource uses (land, air, water, 
frequency spectrum) that are incompatible with current and future military training and 
general mission activities. 

For instance, recently, through the NEPA process the USMC has been able to engage the 
BLM on adverse impacts on airspace over the U.S. Marine’s Chocolate Mountain Aerial 
Gunnery Range in California. The West Chocolate Mountains Renewable Energy 
Evaluation Area Draft Environmental Impact Statement and Draft Amendment to the 
California Desert Conservation Area (CDCA) Plan evaluates six alternatives authorizing 
testing for and development of solar and wind energy development facilities on 
approximately 1 7,900 acres of Bureau of Land Management managed surface lands; and 
leasing approximately 20,962 acres of federal mineral estate for geothennal energy, 
testing and development. The West Chocolate REEA DEIS is available here: 
www.blm.i;ov/ca/st/en/'fo/elceiitro./neDa''wcm.html 


The DEIS (p 3-1 89) states: "Through the public scoping process, the Marine Corps noted 
that the height of structures and power lines near the CMAGR may become an impact to 
low-level flight training. Siting of structures may also affect ground accessibility. 

Lighting was noted as having the potential to interfere with pilots using night-vision 
technology. Other interferences with military technology include the potential for wind 
turbine blades to scatter radar waves and the potential for alternative energy sites to 
produce radiofrequency energy, which may affect radar instruments and communications 
systems. There is also a concern that Off Highway Vehicle users may unintentionally 
encroach into the CMAGR if HV access is restricted near alternative energy sites." 

Both military readiness and the production of energy are important to the country’s 
future. The NEPA process and associated environmental review provides the procedural 
framework and systematic review that allows the decisionmaker(s) to ultimately weigh 
and balance the impacts of these projects and reach an appropriate decision that reflects 
the agencies’ best judgment and America’s values. 
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Response to Post-Hearing Questions from Thomas Margro, CEO, 
Transportation Corridor Agencies 


Questions for the Record 
from 

Rep. Howard Coble, Chairman 
of the 

Subcommittee on Courts, Commercial and Administrative Law 
following the legislative hearing for the 

“Responsibly And Professionally Invigorating Development (RAPID) Act of 2012” 

held on 
April 25, 2012 


For Mr. Margro: 

1. If H R. 4377 had been the law when you were planning the 241 toll road, how would that 

have affected your project and where do you think the project would be today? 

If H.R. 4377 was the law when we were planning the 241 Toll Road, the road likely 
would be built and the public would have the benefit of a critical alternative to the traffic- 
choked lnterstate-5 in South Orange County. Despite the fact that we entered into a 
Memorandum of Understanding (MOU) with the Federal Highway Administration 
(FHWA), Anny Corps of Engineers (Corps), Environmental Protection Agency (EPA) 
and U.S. Fish and Wildlife Service (USFWS) to improve interagency coordination and 
streamline the environmental review process, it took 1 0 years and $20 million for the 
collaborative to prepare a draft Environmental Impact Statement (EIS) and agree to a 
preliminary Least Environmentally Damaging Practicable Alternative (LEDPA) under 
the Clean W ater Act. 

Despite the coalescence of the federal agencies around the preliminary LEDPA, the 
Corps and EPA subsequently withdrew their support after “Smart Mobility, Inc.” (SMI), 
a Vermont-based engineering finn with no California Department of Transportation 
(Caltrans) highway experience and not licensed in the state of California, was hired by 
project opponents and suggested that another alternative be studied. FFTWA and Caltrans 
subsequently discredited SMI’s report as being flawed, having safety issues, and not 
being feasible; however, the timing was such that it tainted the process and caused the 
project to lose support with the California Coastal Commission. 

Had H R. 4377 been in effect, EPA and the Corps would not have been able to insist that 
FFTWA review the SMI report on yet another alignment (after years of review of 24 
different alignments) since the agencies had already agreed on a preliminary LEDPA, no 
new facts had emerged, and road engineering is clearly not within EPA or the Corps’ 
expertise. In fact, FHWA issued a letter dated October 24, 2008 stating, “We have 
determined in our technical design review that the SMI recommendations. . are not 
reasonable and feasible.” 

H R. 4377 also sets forth a process and timeline for initiation of NEPA, designation of 
participating agencies, review of alternatives, preparation of an EIS and issuance of a 
Record of Decision (ROD) that would have helped advance the project forward. 

1 
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2. A witness at the hearing objected to the provision in H R. 4377 limiting participating 
agencies to comments on issues within their expertise, stating that agencies typically 
focus on areas within their expertise. Can you provide more detail on the experience you 
had with this issue in connection with the 241 toll road? 

See answer to number 1 above. 

3 . California has a stringent environmental review law - the California Environmental 
Quality Act. H.R. 4377 would allow project sponsors in states with laws as stringent as 
NEPA to satisfy NEPA by complying with state law. In your experience, does CEQA 
provide for a robust consideration of environmental impacts that is equivalent to NEPA? 

CEQA provides for a thorough consideration of the environmental impacts of a project 
and the identification of mitigation measures that are equivalent to NEPA. Moreover, as 
a law that requires project sponsors to mitigate environmental impacts, CEQA is even 
more stringent than NEPA, which is simply a procedural statute. Currently public 
entities interested in undertaking projects with environmental impacts must prepare a 
negative declaration or a more complex and detailed environmental impact report (EIR) 
under CEQA, and a separate EIS or environmental assessment (EA) under NEPA. This 
duplication of process often adds significant time and cost to a project without providing 
any additional environmental protections. 

The Subsequent ETR (SETR) for the 24 1 Toll Road analyzed several environmental 
factors that could have been potentially affected by one of the ten project alternatives 
analyzed for CEQA purposes. This analysis resulted in the preparation of more than 20 
separate technical reports that analyzed each alternative’s potential impacts on air quality, 
biology, traffic, water quality, etc., and identified mitigation measures where necessary to 
reduce the level of impacts. It took more than six years to complete and certify the SETR 
for the project. 

4. One witness raised concerns about project sponsors hiring consultants to help prepare the 
NEPA documents. In your experience, would this delay the review process or create an 
irreconcilable conflict of interest? 

It would not be feasible or cost effective for lead agencies or project sponsors to have 
enough in-house staff to prepare all of the environmental documents under their purview 
efficiently. Consultants offer a wider array of experience preparing environmental 
documents for a broad range of projects and expertise in the various environmental and 
resource impact areas that must be studied under NEPA. Rather than delay the process, 
consultants have an incentive to provide objective and efficent environmental reviews 
since they will want a positive recommendation for future business. 

Protections are currently in place under NEPA and its implementing regulations, and 
would remain in place under H.R. 4377, to protect against conflicts of interest. First, 
CEQ’s conflict of interest regulation would remain in place to ensure that any consultant 
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hired does not have a financial interest in the outcome of the NEPA review. Indeed, 
under current law, state transportation agencies hire consultants to prepare NEPA 
documents for federally-funded projects, and these consultants execute disclosures to 
assure that no conflicts of interest exist. Second, the federal agency oversees and must 
approve the preparation of the NEPA document, which ensures that the NEPA study is 
fair, unbiased and meets the requirements of all applicable laws. 

5. A concern was raised at the hearing about imposing restrictions on the ability of resource 
agencies to request additional studies, analyses and other information. What is your 
experience with resource agencies in the environmental review process and do you think 
the provisions in H.R. 4377 are necessary? 

My experience with TCA and working for transit agencies in the past is that because 
there are no limitations on the NEPA process, resource agencies feel unconstrained in 
raising issues or requesting studies on a piecemeal basis often without considering 
whether the issues were already addressed or whether the agency requesting the 
information has any rational basis for doing so. As discussed above, after the agencies 
had identified the preliminary LEDPA, EPA and the Corps pushed for FHWA to analyze 
the SMI report even though it was based on a design proposal that was very similar to an 
alternative evaluated and ultimately rejected during the lengthy period when alternatives 
were being considered. 

6. One witness suggested that delays in the NEPA process are overblown since most 
projects are eligible for categorical exclusions that are processed very quickly. What is 
your reaction to this assertion? 

While I do not doubt that a large number of projects are eligible for categorical 
exclusions, larger infrastructure projects (such as new road, bridge or rail transit 
construction projects) almost always require the preparation of an ETS or EA. These are 
the projects that create the most jobs and provide the most benefits in terms of congestion 
relief and mobility improvements. These are also the projects that result in the most 
significant delays and demonstrate the need for NEPA reform. We simply have to figure 
out a way to evaluate new construction projects efficiently so that we can expedite 
construction while ensuring that environmental protections are in place. H.R. 4377 
accomplishes these goals. 

Questions for Mr. Margro from Mr. Cohen: 

I . You identify certain “reforms in the bill” that you support. Do you support all of the 
bill’s provisions? 

I do support all of the reforms in the bill. My reason for identifying specific reforms in 
my written testimony is that some of the reforms in the bill either are already applicable 
to transportation proj ects or are focused on proj ects being undertaken by the private 
sector. 


3 
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2. Ms. Bear notes that H.R. 4377 could actually result in slowing down the approval process 
In several respects. For example, It would authorize more “cooks in the kitchen” by 
allowing additional entities to qualify as participating agencies. It also introduces new 
terms or modified terms that will need to be interpreted by the court. 

What is your response? 

1 do not agree with Ms. Bear’s characterization. First, FI.R. 4377 does not authorize more 
“cooks in the kitchen.” Rather, it establishes a process for interested parties to choose to 
be involved in the review process, but limits the scope of their review to issues within 
their expertise. Moreover, it assures that all agencies that should be involved are brought 
in at the front end of the process, so the lead agency can identify, study and address all 
appropriate issues and resolve disputes when it is preparing the NEPA document, rather 
than being “surprised” by new issues later in the process. This approach has proven 
successful for the NEPA review of transportation projects under current transportation 
law, known as the Safe Accountable Flexible Efficient Transportation Equity Act a 
Legacy for Users (SAFETEA-LU). 

H.R. 4377 also sets forth clear deadlines and procedures for alternatives analysis, 
environmental document preparation, environmental decisions and judicial review. Most 
of the terms included in the bill are borrowed from SAFETEA-LU, but in any event are 
clearly written and, in my opinion, should not require interpretation by the courts. 

3. Do federal agencies that you work with have sufficient resources to timely process 
environmental review requests? 

1 do not have personal knowledge of the resources available to the federal agencies with 
which we work; however, I believe that H.R. 4377 would require federal agencies to be 
more efficient in evaluating projects, which would result in reviews being undertaken 
more expeditiously and at a lower cost, without compromising environmental protections. 

4. Did your project encounter very strong public opposition based on its potential impact to 
local beaches, state parks and recreation areas, and land that was sacred to Native 
Americans? 

The 241 Toll Road, like many new road and transit construction projects around the 
country, has both support and opposition. The business community, organized labor, 
local elected officials, the communities most impacted by traffic gridlock, the Federal 
Highway Administration and the fonner governor of California all supported the project 
through the environmental review process and before the California Coastal Commission. 
In fact, USFWS issued aBiological Opinion with aNo Jeopardy determination, which 
verifies that the project poses no concern to any federally-listed threatened or endangered 
species. This determination was less than three months after the California Coastal 
Commission hearing. 
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While our project has had some vocal opposition, their concerns should have and will 
continue to be addressed through the NEPA process and the other applicable laws and 
regulations. If H.R. 4377 had been in effect, we would not have spent 10 years in the 
environmental review process, but would have had timelines for addressing issues - with 
project opponents having the opportunity to participate in the review process and 
challenge findings they do not believe are legally justified. 

When this project was undergoing the environmental review process more than a decade 
ago, environmental groups including the Surfrider Foundation raised concerns about the 
24rs potential impacts on surfing resources at a popular surf spot known as Trestles, 
which is located "A-mile from the existing Interstate 5. TCA hired an independent, 
respected and qualified coastal expert. Dr. David Skelly, of Geosoils, Inc., to analyze 
whether the project would negatively impact Trestles. Dr. Skelly’s analysis concluded 
there would be no impact to the surf break at Trestles. Dr. Skelly provided 
additional/subsequent analysis in 2004 that also concluded there would be no impact to 
surfing resources. A few years later, three independent peer reviews of Skelly’s analysis 
were conducted by respected and qualified experts in their fields who all concluded there 
would be no detrimental effects to the surfing at Trestles. 

Regarding potential impacts to lands sacred to Native Americans, TCA has positive, 
long-standing relationships with Native Americans and issues related to the 241 project 
regarding Native American lands were addressed in the EIS. 

5. Are you aware that more than 96% of federally funded highway projects are approved 
under NEPA pursuant to the least intensive, shortest and quickest analysis, i.e., 
categorical exclusions? 

While I cannot confinn the percentage of projects that are approved pursuant to a 
categorical exclusion, categorical exclusions are categories of actions that have been 
determined not to have a significant effect on the human environment either individually 
or cumulatively and therefore do not require preparation of an EIS or an EA. The Federal 
Elighway Administration limits projects eligible for a categorical exclusion to those that 
involve plans and technical studies; utility installations along or across a transportation 
facility; bicycle and pedestrian lanes; installation of noise barriers; landscaping; 
installation of signs; emergency repairs; acquisition of scenic easements; improvements 
to rest areas; ridesharing activities; bus and rail car rehabilitation; purchase of 
maintenance equipment with no significant off site impacts; resurfacing highways; bridge 
rehabilitation and construction of new truck weigh stations. 

The types of projects that create jobs, result in the most significant delays during NEPA, 
and have the greatest benefit for congestion relief require either an EA or EIS. Thus, the 
fact that a high percentage of federally funded highway projects are approved under 
categorical exclusions is not relevant to the need for the types of reforms and 
streamlining included in H.R. 4377. 
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6. Are you aware that only 0.3% of Federal Flighway Administration projects require a full 
environmental impact statement? 

I cannot confirm the percentage of projects requiring a full EIS nor is it a relevant 
number. The fact that a project requires an EIS does not justify an unwieldy review 
process that adds significant cost and delays. While 1 certainly agree that an EIS should 
carefully review the proj ect purpose and need, alternatives and environmental mitigation 
so that the lead agency has sufficient information to issue a ROD, H.R. 4377 includes 
reforms that would expedite the NEPA process without weakening the analysis of 
environmental impacts and proposed mitigation. Moreover, the reforms in H.R. 4377 
also would apply to EAs. While EAs typically do not take as long to prepare as a full 
EIS, EAs suffer from the same types of inefficiencies that cause unnecessary delays and 
costs, and thus projects requiring EAs would also benefit from H R. 4377. 


7. How do you respond to the fact that the principal causes of project delays are incomplete 
funding packages, local opposition, low local priority, or compliance with other laws and 
requirements considered during the NEPA process, not NEPA itself? 

1 do not know that to be a true statement. My own experience working in the 
transportation industry for over 40 years is that NEPA delays are not uncommon and 
result in significant added costs and lost opportunities for job creation, mobility 
improvements and economic development. 1 also want to point out that one of the 
benefits of H.R. 4377 is that it reduces delays in the pennitting and approval processes of 
the other laws that apply to the development of infrastructure projects, such as the Clean 
Water Act and the Endangered Species Act. H R. 4377 accomplishes this by involving 
such agencies as the Corps and the USFWS early in the NEPA process, requiring that 
these agencies utilize the NEPA document prepared for the project, and place a time limit 
on when such other permits and approvals must be issued or denied and confine their 
participation to areas that are within their own area of authority and expertise. 
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